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Return Receipt Requested In Reply Refer to:
Certified Mail# 7015301000112675188 EPA File No. 01R-94-R5

Flint, Michigan 48503

This letter is to advise you that the US Environmental Protection Agency’s (EPA) External Civil
Rights Compliance Office! (ECRCO) has completed its investigation of the above-referenced
Complaint (Genesee Complaint) and is resolving and closing? this case as of the date of this
letter. The Genesee Complaint was dated December 15, 1992, and filed by you on behalf of the
St. Francis Prayer Center (Complainants).’> The Genesee Complaint was filed under Title VI of
the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000d et seq., (Title VI) and EPA’s
nondiscrimination regulations found at 40 C.F.R. Part 7.

EPA’s investigation focused on allegations of discrimination by the Michigan Department of
Natural Resources (MDNR) (later becoming the Michigan Department of Environmental
Quality’s (MDEQ))* and the Michigan Air Pollution Control Commission (MAPCC)’ based on

' Formerly the Office of Civil Rights. To eliminate confusion, except where quoting another document, this letter
will use the Office’s current name, rather than its name at the time of any particular action or correspondence.

2 The preliminary finding is made pursuant to 40 C.F.R. §115(c)(1)(i). Given the age of the facts relied upon to
make this preliminary finding, EPA is not making recommendations pursuant to 40 C.F.R. §115(c)(1)(ii) which
triggers notification of the recipient of its right to engage in voluntary compliance negotiations under 40 C.F.R.
§115(c)(1)(iii). However, as explained in this letter, EPA will consider issues related to MDEQ’s current public
participation process within the context of the pending Flint Complaint (EPA File No. 17RD-16-RS5) which raises
similar issues regarding public participation in the current day context. Therefore, this case, 01R-94-RS, is closed as
of the date of thi i i

3 Letter from to Mr. Valdas Adamkus,
Regional Administrator, Region 5, US EPA (Dec. 15, 1992) enclosing letters dated Dec. 15, 1992, to Mr. Herb Tate,
Environmental Equity, US EPA and Mr. William Rosenberg, US EPA.

4 To eliminate confusion, except where quoting another document, this letter will use the MDEQ’s current name,
rather than its name at the time of any particular action or correspondence.

3 In 1992, the MAPCC was made up of eight commissioners appointed by the Governor representing different state
agencies and public interests See MCL § 336.13 (1992). The MAPCC reviewed both MDEQ Air Quality Division
staff recommendations and public comment before approving or disapproving applications for all air permits with
significant public interest, including the GPS permit. MCL § 336.15 (1992).






































































































2. Consider its Title VI obligations, the findings of the investigations conducted pursuant
the recommendation immediately above, and the concerns expressed by the communities
near the GPS facility during any future permit renewal or permit modifications for the
facility and document such consideration.

3. Ensure that it has in place an environmental complaint receiving and response system that
clearly enables those complainants wishing to raise environmental concerns regarding the
GPS Facility to submit environmental complaints, determine how the complaints are
responded to by MDEQ, and review documents associated with the results of any MDEQ
investigations regarding their complaints.

This letter sets forth OCR's disposition of the Genesee Complaint (EPA File No. 01R-94-

RS5). This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. This letter and any findings herein do not affect MDEQ’s continuing
responsibility to comply with Title VI or other federal non-discrimination laws and EPA's
regulations at 40 CFR Part 7, including § 7.85, nor do they affect EPA's investigation of any
Title VI or other federal civil rights complaints or address any other matter not addressed in this
letter. If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian/@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

Sincerely,

W&
Lilian S. Dorka
Director

External Civil Rights Compliance Office
Office of General Counsel

e
Elise B. Packard
Associate General Counsel for Civil Rights and Finance

U.S. EPA Office of General Counsel

Cheryl Newton
Acting Deputy Civil Rights Official, U.S. EPA Region 5
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7009 2820 0002 1759 1803 EPA File No. O8R-13-R6

Baton Rouge, Louisiana 70807

Re: Rejection and Referral of Administrative Complaint

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
Office of Civil Rights (OCR), is rejecting your complaint received by the EPA on
December 5, 2012, and supplemented on March 1, 2013, April 8, 2013, and April 9,
2013. OCR'’s rejection of the complaint is based on your September 4, 2013, response
you provided to a request from OCR for clarification.

The complaint alleges that the City of Baton Rouge (the City) has violated Title
V1 of the Civil Rights Act of 1964, as amended (Title VI), 42 United States Code
(U.S.C.) §§ 2000d ef seq., and EPA’s nondiscrimination regulations found at 40 Code of
Federal Regulations (C.F.R.) Part 7. In it, you state that your community “is being forced
to relocate because of negative impacts from the North Baton Rouge Treatment Plant,”
and you also state that, “The University Place Subdivision continues to live in human
waste on a daily basis.” Your first allegation is rejected and 1s being referred to the U.S.
Department of Housing and Urban Development (HUD) as EPA lack of jurisdiction over
its subject matter. OCR has conducted an inquiry into your second allegation and is
rejecting it based on its lack of merit which is described in more detail below.

Pursuant to the EPA’s nondiscrimination regulations, OCR conducts a
preliminary review of discrimination complaints to determine whether to accept, reject,
or refer a complaint. See 40 C.F.R. § 7.120(d) (1). For a complaint to be accepted for
investigation, it must meet the jurisdictional requirements described in the EPA’s Part 7
regulations (nondiscrimination regulations). First, the complaint must be in writing.
Second, the complaint must describe an alleged discriminatory act that, if true, would
violate the EPA’s nondiscrimination regulations (i.e., an alleged discriminatory act based
on race, color, national origin, sex, or disability). Third, the complaint must be filed
within 180 days of the alleged discriminatory act. Finally, the complaint must be filed
against an applicant for, or recipient of, EPA assistance that allegedly committed the

Internet Address (URL) * hitp //'www.epa.gov
Recycled/Recyclable - Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



discriminatory act. For your reference, a copy of the EPA’s nondiscrimination
regulations is enclosed.

Allegation 1

Your community is being forced to relocate due to negative impacts from the North
Baton Rouge Sewage Treatment Plant.

OCR has concluded that the concerns you have raised regarding the residence
buyouts may fall under HUD’s subject matter expertise. Thus, EPA is referring this
claim to HUD for review and potential action. A copy of OCR’s referral letter to HUD is
enclosed with this correspondence. The contact person at HUD is:

Mr. Garry Sweeney, Fair Housing and Equal Opportunity, Region VI
U.S. Department of Housing and Urban Development

801 Cherry Street

Unit 45, Suite 2500

Fort Worth, Texas 78102-6803

Telephone: 817-978-5900
1-888-560-8913

Facsimile: 817-978-5876

TTY/TDD: 817-978-5595

Email: Complaints.Office.06@hud.gov

Allegation 2
The University Place Subdivision continues to live in human waste on a daily basis.

In your clarification letter, you stated that residents adjacent to the North
Wastewater Treatment Plant NWWTP) are suffering due to sewage line construction
near the NWWTP, which you claim is being completed in order to expand the NWWTP,
so that the sewage line may receive waste from Zachary, Louisiana. You further state
that this expansion construction will create negative conditions and health problems.
OCR has consulted staff in EPA Region 6 and learned that the construction is related to
transmission lines that will provide the infrastructure necessary for the erection of a
buffer space between the University Place subdivision and the NWWTP. The
construction that you allege as a discriminatory act appears necessary to remedy your
complaint.

The City of Baton Rouge (The City) issued a press release October 27, 2011,
inviting residents to review the buffer acquisition plans on November 3, 2011." The
press release mentioned the project to provide a buffer zone around the NWWTP and that
numerous properties would be acquired. The construction occurring will help control
odors and enhance the beautification of the arca surrounding the plant. The City issued

! City of Baton Rouge Press Release, October 27, 2011, from Mayor “Kip” Holden office.



press releases, held meetings, and issued door handles to inform all residents of what was
going to occur and the process for the buyouts. Again this construction appears
necessary, and you and the residents were fully informed of what was going to occur. The
NWWTP also conducted an odor study which was used as a basis for justifying the buffer
lines, and the history of odor control improvements made and planned at the NWWTP 2

OCR is closing your complaint. If you have questions regarding this letter or the
complaint’s disposition, please contact Ericka Farrell of the OCR External Compliance
Program at (202) 564-0717, via electronic mail at farrell.ericka@epa.gov, or by mail at
U.S. EPA, Office of Civil Rights (Mail Code 1201A), 1200 Pennsylvania Avenue, N.W.,

Washington, D.C., 20460-1000.

Velveta Golightly-Howell
Director
Office of Civil Rights

Sincerely,

Enclosure

cc: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office
(MC 2399A)

Samuel Coleman
Deputy Regional Administrator
Region VI, (MC-6RA)

2 Department of Public Works, City of Baton Rouge, Memo, September 9, 201 1.
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7009 0640 0006 0305 EPA File No. 08R-13-R6

Mr. Pete Newkirk, Director
City of Baton Rouge
Department of Public Works
Post Office Box 1471

Baton Rouge, Louisiana 70821

Re: Rejection and Referral of Administrative Complaint

Dear Director Newkirk:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
Office of Civil Rights (OCR) received complaints on December 5, 2012, March 1, 2013,
and April 8 and 9, 2013, alleging that the City of Baton Rouge has violated Title VI of
the Civil Rights Act of 1964, as amended (Title VI), 42 United States Code (U.S.C.)
§§ 2000d et seq., and EPA’s nondiscrimination regulations found at 40 Code of Federal
Regulations (C.F.R.) Part 7. Pursuant to EPA’s nondiscrimination regulations, OCR
conducts a preliminary review of administrative complaints to determine whether to
accept, reject, or refer a complaint. See 40 C.F.R. § 7.120(d)(1).

To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in EPA’s nondiscrimination regulations. First, it must be in
writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged discriminatory
act that, if true, may violate EPA’s nondiscrimination regulations (i.e., an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 calendar days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, it must be filed against an applicant for, or a recipient of,
EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§ 7.15.

After careful review, OCR is rejecting the first allegation presented in the
complaint for investigation because it does not describe a permitting or other action by
the City, which may be considered a timely discriminatory act. "In addition, the second
claim appears to fall under the subject matter expertise of the U.S. Department of
Housing and Urban Development (HUD). Therefore, OCR is referring this claim to
HUD for its review and potential action, if appropriate. The contact person at HUD for

Internet Address (URL) = hitp //www.epa gov
Recycled/Recyclable - Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlonine Free Recycled Paper



Mr. Pete Newkirk Page 2

the referral of this allegation is: Mr. Garry Sweeney, FHEO Region VI, U.S. Department
of Housing and Urban DDevelopment. 801 Cherry Street. Unit 45, Suite 2500, Fort Worth.
Texas 78102 at (817) 978-590(.

[f you have any questions about OCR’s disposition of the subject complaint or
this letter. please contact Liricka Farrell of my staff at (202) 564-0717. via e-mail at
farrefl.erickaiepa.goy. or via mail at U.S. EPA. Office of Civil Rights (Mail Code
1201 A), 1200 Pennsylvania Avenue. N.W.. Washington, D.C. 20460.

Sincerely.,

Y R
Velveta Golightly-Howell

Direclor
Office of Civil Rights

ce Elise Packard
Associate General Counsel
Civil Rights and Finance Law Office (MC 2309A)

Samuel] Coleman
Deputy Regional Administrator
Region VI, (MC-6RA)
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

October 11,2017

Return Receipt Requested In Reply Refer to:
Certified Mail#: 70153010 0001 1267 2347 EPA File No. 08R-97-R9

Antioch, CA 94509-5426

Re: Closure of Administrative Complaint No. 08R-97-R9
Dear S

Thhis letter is to advise you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) (formerly, the Office of Civil Rights (OCR))
administratively closing, as of the date of this letter, EPA File No. 08R-97-R9 against the
California Department of Toxic Substances Control (DTSC). This complaint generally alleged
that DTSC violated Title VI of the Civil Rights Act of 1964, as amended, 42 United States Code
2000d ef seq. (Title V1) and EPA’s nondiscrimination regulation found at 40 Code of Federal
Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency). disability, sex and age in programs or activities that receive federal financial
assistance from EPA.

On June 5, 1997, you filed the complaint on behalf of the Chester Street Block Club Association
(CSBCA). The complaint specifically alleged that DTSC subjected the African-American and
Latino residents of the South Prescott Park neighborhood in Oakland, California to
discrimination based on race, color, or national origin when it approved the California
Department of Transportation’s (CalTrans) Removal Action Work plans (RAWs)' for
remediation of contaminated soil to meet cleanup criteria for the intended recreational use of
developing the area as a park. The complaint further alleged that DTSC discriminated by

' Final Feasibility Study/Remedial Action Plan, South Prescott Neighborhood Park (CalTrans March 1998); Final
Feasibility Study/Remedial Action Plan Interstate 880, Cypress Replacement Project, Oakland, California (CalTrans
June 1995); Final Removal Action Plan, Soundwall Installation, Former SPTCO Rail Yard, Oakland, California
(CalTrans May 1997).



approving RAWs which. allegedly, failed to require adequate remediation of South Prescott
Park.> The complainant alleged that the choice of remediation to a recreational standard was not
adequate given the health of residents and other sources of pollution in the community.
Complainants alleged that the recreational cleanup approved in the RAWSs for this African
American and Latino community would not have been selected for a white community and, even
if it was, it would not have the same adverse impacts.®

On September 11, 1997, EPA accepted the complaint for investigation.* As discussed below,
ECRCO obtained credible information during the course of this investigation indicating that the
issue raised by the complaint has been resolved. EPA’s Office of Land and Emergency
Management (OLEM) reviewed South Prescott Park’s clean-up remedy decision documents and
confirmed that the clean-up of the South Prescott Park area exceeded the remediation required to
satisfy standards for recreational use. As a result, there are no current issues appropriate for
further resolution. Accordingly, EPA File Number 08R-97-R9 is administratively closed as of
the date of this letter.’

During its investigation, ECRCO gathered and reviewed information relevant to the complaint.
This information included the complaint submitted to ECRCO and information relating to the
remediation of the South Prescott Park site, including the RAWs, Final Feasibility Study -
Remedial Action Plan (FS/RAP), Design and Implementation Plan (RDIP)® and Remediation
Completion Report (RCP).’

As part of its investigation, ECRCO attempted to contact you on several occasions, both in
writing and by telephone, to obtain additional information from you about your concerns and to
discuss the remediation of South Prescott Park. However, you did not respond to our attempts to
reach out to you.

BACKGROUND

In 1989, the Loma Prieta Earthquake destroyed the double deck Cypress Freeway in Oakland,
California.® CalTrans “designed the replacement of the Cypress Freeway so as to circumvent
West Oakland, which the original Cypress Freeway had bisected.”™ The new freeway alignment
was planned to pass alongside Oakland’s South neighborhood.'® Therefore. in order to reduce
potential noise impacts in the neighborhood, CalTrans, along with local agencies and citizens,
proposed a tree-lined green space buffer, which then further evolved into the idea fora
landscaped community park with concrete walkways and children’s play equipment. "

> Administrative Complaint No. 08R-97-R9 (June 10, 1997)

3 Administrative Complaint No. 08R-97-R9 (June 10, 1997)

% Letter from Rafael Deleon, Acting Director EPA OCR, to Jesse Huff, Director DTSC (Sept. 11, 1997).

5> ECRCO Case Resolution Manual, § 3.4 (January 12, 2017).

5 Remedial Design and Implementation Plan (RDIP), South Prescott Neighborhood Park (CalTrans August 1999).
7 South Prescott Neighborhood Park Remediation Completion Report (RCP) (CalTrans May 18, 2001).

81d. at 1.
? 1d.
194,
1d.



In 1992, CalTrans began subsurface investigation of the areas to be included in the park. These
areas included “two automobile salvage yards, a portion of a railroad yard, and abandoned
former residential lots.””'> During the investigation of the areas, CalTrans found that lead and
polynuclear aromatic hydrocarbons were site-wide contaminants that required remediation.”"* In
addition, the investigation found the existence of pesticide chlordane, diesel fuel, higher boiling
point petroleum hydrocarbons, volatile aromatics, volatile aliphatic hydrocarbons, and
polychlorinated biphenyls, but to a much lesser extent.'* CalTrans used the findings of the site
investigation to develop a risk assessment in 1997."° Based on the risk assessment, CalTrans
established cleanup goals for the site that reduced the estimated health risks to ““acceptable
protective levels.”!®

CalTrans then submitted a Final Feasibility Study/ Remedial Action Plan (FS/RAP) to the DTSC
in March 1998.!"7 The FS/RAP recapped the findings of previous site assessments and outlined
the results of the remedial alternatives available. These were:

Alternative 1: No Action

Alternative 2: Soil Excavation with Off-Site Disposal

Alternative 3: Soil Excavation with Off-Site Thermal Desorption Treatment and
Disposal.'

The FS/RAP outlined the following: contaminants of concerns (COCs) (both carcinogenic and
non-carcinogenic); receptors; the pathways; Remedial Action Objectives (RAOs); and the final
remedy selected. The COC’s identified were as follows:

Carcinogenic:

1-Metals (arsenic, beryllium)

2-PCBs (aroclor 1254, aroclor 1260)

3-Pesticides (chlordane, DEE, DDT, Dieldrin Heptachlor, and others)
and

Non-Carcinogenic:
1-Metals (antimony, cadmium, Cooper, Lead, Nickel, Thallium, and Zinc.
2-SVOCs (Anthracene, Phenanthrene, Pyrene)"’

The FS/RAP stated that the future land use was anticipated to be recreational. and as such.
cleanup levels were set for that use. To that end, CalTrans explained that Alternative 2 had been
selected “because it will meet the Remedial Action Objectives (RAOs), will be protective of

2 14,

B4,

4 d.

.

6 /4.

7 Final Feasibility Study/ Remedial Action Plan (FS/RAP) (Cal Trans March 1998)
8 Id. at 4-5.

¥ Id. at 4.
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human health and the environment and complies with Applicable or Relevant and Appropriate
Requirement (ARARs).”" DTSC approved the cleanup criteria for the intended recreational
use?! and in 1999, remedial excavation work began at the site.

Site Remediation

As set forth in the RCP, “areas containing excessive levels of contamination were excavated, the
soils removed to a designated stockpile site, and confirmation samples collected from within the
excavations.”* In November 1999, the excavators removed a total of *17,000 yd® of soil over the
next 2-plus months.”* During the course of the remedial excavations, two underground storage
tanks were found near the site of South Prescott Neighborhood Park. The excavators removed
the tanks and a groundwater study was conducted in which was “found no lasting contamination
problems associated with the tanks.”** CalTrans reported that “[s]tatistical analyses of the
conﬁrfsnation sample analytical results indicate that the cleanup goals for the park were easily
met.”

As aresult of the removal of the contaminated soil. the cleanup results reached for the park
26
were:”

Contaminant Cleanup Goal 95%UCL**
Lead 400 mg/kg* 264 mg/kg
Arsenic 19.0 mg/kg 5.6 mg/kg
Chlordane 1.77 mg/kg .29 mg/kg
Benzo(a)pyrene 40 mg/kg 10 mg/kg

* With no single result over 840 mg/kg

** Upper confidence limits (UCL) on the true mean concentrations after the
remediation was completed.

20 Jd. at 11. The FS/RAP explains:

Remedial Action Objectives (RAOs) are goals developed for media-specific or area-specific protection of human
health and the environment. RAOs for protecting public health address both chemical concentrations and potential
exposure routes. Protection can be achieved by either reducing concentrations and/or reducing potential exposures.
RAOs for protecting the environment typically seek to minimize impacts on resources by addressing the media of
concern and the target cleanup levels. RAOs are developed from information obtained from previous investigations,
review of pertinent laws, regulations and other criteria. The RAO for the Site is to reduce the immediate risks to
human health and to reduce potential sources of shallow groundwater contamination. /d. at 54.

21 See RDIP §1.3, at 2.

= RCP, 1.

23 Id

¥ Id. at 1-2.

5 Id at2.

%1d.



CalTrans reported that the “the excavated soils were taken to a designated nearby stockpile site
for disposal characterization sampling.”z"

The final remediation step was “the emplacement of a 3-foot-thick cover of clean, imported soil
over the entire graded, post-excavation park site.” ?® The material used for the cover came from
a 20-foot-deep excavation made for the replacement Cypress Freeway/Seventh Street
undercrossing near the park site and a quarry located in Fremont, California.*’ According to the
RCP, “both sources were tested and approved for use as cover material at the park site by the
City of Oakland and DTSC.” 3

Results of Site Remediation

In October 2000, the construction for the South Prescott Park was completed and it was deeded
to the City of Oakland.?' In May 25, 2001, DTSC asserted that all appropriate response actions
had been completed, all acceptable engineering practices had been implemented and that no
further removal/remedial action is necessary.*

Based on its review of the available information referenced above, EPA determined that DTSC
achieved a degree of cleanup originally included in the cleanup plan. Furthermore, based upon
review of the confirmation sampling results, OLEM confirmed on February 22, 2017, that risk-
based soil cleanup levels based on recreational future land use for four risk driver contaminants
(lead, arsenic, chlordane, and benzo(a)pyrene) either met or were below the FS/RAP cleanup
levels. In addition, the excavated areas were backfilled with 3 feet of imported clean fill over the
entire park site and soil sources were tested and approved for use as cover material at the park.
Therefore, as the remediation has exceeded what was required under the FS/RAP, the allegation
accepted for investigation stemming from the remedy selected in the FS/RAP is no longer
grounded in fact.

Conclusion

Based on the foregoing, there are no current issues appropriate for further resolution.
Accordingly, ECRCO is administratively closing this complaint (EPA File No. 08R-97-R9) as of
the date of this letter.

27 1d.
2 1d.
Y1d.
M 1d.
3 d.
32 Remedial Action Certification Form (CalTrans May 25, 2001).



This letter sets forth EPA’s disposition of the referenced complaint. This letter is not a formal
statement of EPA policy and should not be relied upon, cited, or construed as such. Please do not
hesitate to contact me at (202) 564-9649, or at Dorka.Lilian@epa.gov. regarding any questions

you may have.
Sincerely, g%_’

Lilian S. Dorka,

Director

External Civil Rights Compliance Office
Office of General Counsel

Cc:  Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9
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OFFICE OF GENERAL COUNSEL

October 11, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 2461 EPA File No. 08R-97-R9

Barbara A. Lee. Director

Department of Toxic Substances Control
P.O. Box 806

Sacramento, CA 95812-0806

Re: Closure of Administrative Complaint No. 08R-97-R9

Dear Director Lee:

This letter is to advise you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) (formerly, the Office of Civil Rights (OCR)) is
administratively closing, as of the date of this letter, EPA File No. 08R-97-R9 against the
California Department of Toxic Substances Control (DTSC). This complaint generally alleged
that DTSC violated Title VI of the Civil Rights Act of 1964, as amended, 42 United States Code
2000d et seq. (Title VI) and EPA’s nondiscrimination regulation found at 40 Code of Federal
Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency), disability, sex and age in programs or activities that receive federal financial
assistance from EPA.

On June 5, 1997, EPA received a complaint that was filed on behalf of the Chester Street Block
Club Association (CSBCA). The complaint specifically alleged that

DTSC subjected the African-American and Latino residents of the South Prescott Park
neighborhood in Oakland, California to discrimination based on race, color, or national origin
when it approved the California Department of Transportation’s (CalTrans) Removal Action
Work plans (RAWSs)' for remediation of contaminated soil to meet cleanup criteria for the

1 Final Feasibility Study/Remedial Action Plan, South Prescott Neighborhood Park (CalTrans March 1998); Final



Ms. Barbara Lee Page 2

intended recreational use of developing the area as a park. The complaint further alleged that
DTSC discriminated by approving the RAWs which, allegedly, failed to require adequate
remediation of South Prescott Park.? The complaint alleged that the choice of remediation to a
recreational standard was not adequate given the health of residents and other sources of
pollution in the community. The complaint also alleged that the recreational cleanup approved
in the RAWs for this African American and Latino community would not have been selected for
a white community and, even if it was, it would not have the same adverse impacts.’

On September 11, 1997, EPA accepted the complaint for investigation.* As discussed below,
ECRCO obtained credible information during the course of this investigation indicating that the
issue raised by the complaint has been resolved. EPA’s Office of Land and Emergency
Management (OLEM) reviewed South Prescott Park’s clean-up remedy decision documents and
confirmed that the clean-up of the South Prescott Park area exceeded the remediation required to
satisfy standards for recreational use. As a result, there are no current issues appropriate for
further resolution. Accordingly, EPA File Number 08R-97-R9 is administratively closed as of
the date of this letter.’

During its investigation, ECRCO gathered and reviewed information relevant to the complaint.
This information included the complaint submitted to ECRCO and information relating to the
remediation of the South Prescott Park site, including the RAWs, Final Feasibility Study -
Remedial Action Plan (FS/RAP), Design and Implementation Plan (RDIP)® and Remediation
Completion Report (RCP).’

As part of its investigation, ECRCO attempted to contact the complainant on several occasions,
both in writing and by telephone, to obtain additional information from the complainant about its
concerns and to discuss the remediation of South Prescott Park. However, the complainant did
not respond to our attempts to reach out to the complainant.

BACKGROUND

In 1989, the Loma Prieta Earthquake destroyed the double deck Cypress Freeway in Oakland.
California.® CalTrans “designed the replacement of the Cypress Freeway so as to circumvent
West Oakland, which the original Cypress Freeway had bisected.™ The new freeway alignment

Feasibility Study/Remedial Action Plan Interstate 880, Cypress Replacement Project, Oakland, California (CalTrans
June 1995); Final Removal Action Plan, Soundwall Installation, Former SPTCO Rail Yard, Oakland, California
(CalTrans May 1997).

2 Administrative Complaint No. 08R-97-R9 (June 10, 1997)

3 Administrative Complaint No. 08R-97-R9 (June 10, 1997)

4 Letter from Rafael Del.eon, Acting Director EPA OCR, to Jesse Huff, Director DTSC (Sept. 11, 1997).

5 ECRCO Case Resolution Manual, § 3.4 (January 12, 2017).

6 Remedial Design and Implementation Plan (RDIP), South Prescott Neighborhood Park (CalTrans August 1999).
7 South Prescott Neighborhood Park Remediation Completion Report (RCP) (CalTrans May 18, 2001).

8 1d at 1.

9/d.
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was planned to pass alongside Oakland’s South neighborhood.‘o Therefore. in order to reduce
potential noise impacts in the neighborhood, CalTrans, along with local agencies and citizens,
proposed a tree-lined green space buffer, which then further evolved into the idea for a
landscaped community park with concrete walkways and children’s play equipment.'!

In 1992, CalTrans began subsurface investigation of the areas to be included in the park. These
areas included “two automobile salvage yards, a portion of a railroad yard, and abandoned
former residential lots.”'? During the investigation of the areas, CalTrans found that lead and
polynuclear aromatic hydrocarbons were site-wide contaminants that required remediation.”'? In
addition, the investigation found the existence of pesticide chlordane, diesel fuel, higher boiling
point petroleum hydrocarbons, volatile aromatics, volatile aliphatic hydrocarbons, and
polychlorinated biphenyls, but to a much lesser extent.'* CalTrans used the findings of the site
investigation to develop a risk assessment in 1997."5 Based on the risk assessment, CalTrans
established cleanup goals for the site that reduced the estimated health risks to “acceptable
protective levels.”!®

CalTrans then submitted a Final Feasibility Study/ Remedial Action Plan (FS/RAP) to the DTSC
in March 1998.'7 The FS/RAP recapped the findings of previous site assessments and outlined
the results of the remedial alternatives available. These were:

Alternative 1: No Action

Alternative 2: Soil Excavation with Off-Site Disposal

Alternative 3: Soil Excavation with Off-Site Thermal Desorption Treatment and
Disposal.'

The FS/RAP outlined the following: contaminants of concerns (COCs) (both carcinogenic and
non-carcinogenic); receptors; the pathways; Remedial Action Objectives (RAOs); and the final
remedy selected. The COC’s identified were as follows:

Carcinogenic:
1-Metals (arsenic, beryllium)
2-PCBs (aroclor 1254, aroclor 1260)
3-Pesticides (chlordane, DEE, DDT, Dieldrin Heptachlor, and others)
and

10 /d.

11 /d.

12 Id.

13 1d

14 1d.

15 /1d.

16 /d.

17 Final Feasibility Study/ Remedial Action Plan (FS/RAP) (Cal Trans March 1998)
18 Id. at 4-5.
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Non-Carcinogenic:
1-Metals (antimony, cadmium, Cooper, Lead, Nickel, Thallium, and Zinc.
2-SVOCs (Anthracene, Phenanthrene, Pyrene)'?

The FS/RAP stated that the future land use was anticipated to be recreational, and as such,
cleanup levels were set for that use. To that end, CalTrans explained that Alternative 2 had been
selected “because it will meet the Remedial Action Objectives (RAOs), will be protective of
human health and the environment and complies with Applicable or Relevant and Appropriate
Requirement (ARARs).”>’ DTSC approved the cleanup criteria for the intended recreational
use’! and in 1999, remedial excavation work began at the site.

Site Remediation

As set forth in the RCP, “areas containing excessive levels of contamination were excavated, the
soils removed to a designated stockpile site, and confirmation samples collected from within the
excavations.”? In November 1999, the excavators removed a total of “17.000 yd3 of soil over the
next 2-plus months.™ During the course of the remedial excavations, two underground storage
tanks were found near the site of South Prescott Neighborhood Park. The excavators removed
the tanks and a groundwater study was conducted in which was “found no lasting contamination
problems associated with the tanks.”** CalTrans reported that “[s]tatistical analyses of the
confirmation sample analytical results indicate that the cleanup goals for the park were easily
met.”>

As a result of the removal of the contaminated soil, the cleanup results reached for the park
26
were:”

Contaminant Cleanup Goal 95%UCL**
Lead 400 mg/kg* 264 mg/kg
Arsenic - 19.0 mg/kg 5.6 mg/kg

19 /d. at 4.

20 /d. at 11. The FS/RAP explains:
Remedial Action Objectives (RAOs) are goals developed for media-specific or area-specific protection of
human health and the environment. RAOs for protecting public health address both chemical
concentrations and potential exposure routes. Protection can be achieved by either reducing concentrations
and/or reducing potential exposures. RAOs for protecting the environment typically seek to minimize
impacts on resources by addressing the media of concern and the target cleanup levels. RAOs are
developed from information obtained from previous investigations, review of pertinent laws, regulations
and other criteria. The RAO for the Site is to reduce the immediate risks to human health and to reduce
potential sources of shallow groundwater contamination. /d. at 54.

21 See RDIP §1.3, at 2,

22 RCP, at 1.

23 Id.

24 Id. at 1-2.

25 Id. at 2.

26 Id.
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Chlordane 1.77 mg/kg .29 mg/kg
Benzo(a)pyrene 40 mg/kg .10 mg/kg
* With no single result over 840 mg/kg
** Upper confidence limits (UCL) on the true mean concentrations after the
remediation was completed.

CalTrans reported that the “the excavated soils were taken to a designated nearby stockpile site
for disposal characterization sampling.”?’

The final remediation step was “the emplacement of a 3-foot-thick cover of clean, imported soil
over the entire graded, post-excavation park site.” *® The material used for the cover came from
a 20-foot-deep excavation made for the replacement Cypress Freeway/Seventh Street
undercrossing near the park site and a quarry located in Fremont, California.?’ According to the
RCP, “both sources were tested and approved for use as cover material at the park site by the
City of Oakland and DTSC.” ¥

Results of Site Remediation

In October 2000, the construction for the South Prescott Park was completed and it was deeded
to the City of Oakland.?' In May 25, 2001, DTSC asserted that all appropriate response actions
had been completed, all acceptable engineering practices had been implemented and that no
further removal/remedial action is necessary.*?

Based on its review of the available information referenced above, EPA determined that DTSC
achieved a degree of cleanup originally included in the cleanup plan. Furthermore, based upon
review of the confirmation sampling results, OLEM confirmed on February 22, 2017, that risk-
based soil cleanup levels based on recreational future land use for four risk driver contaminants
(lead, arsenic, chlordane, and benzo(a)pyrene) either met or were below the FS/RAP cleanup
levels. In addition, the excavated areas were backfilled with 3 feet of imported clean fill over the
entire park site and soil sources were tested and approved for use as cover material at the park.
Therefore, as the remediation has exceeded what was required under the FS/RAP, the allegation
accepted for investigation stemming from the remedy selected in the FS/RAP is no longer
grounded in fact.

27 1d.
28 Id.
29 Id.
30 Id.
31 /1d
32 Remedial Action Certification Form (CalTrans May 25, 2001).
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Conclusion

Based on the foregoing, there are no current issues appropriate for further resolution.
Accordingly, ECRCO is administratively closing this complaint (EPA File No. 08R-97-R9) as of
the date of this letter.

This letter sets forth EPA’s disposition of the referenced complaint. This letter is not a formal
statement of EPA policy and should not be relied upon, cited, or construed as such. Please do not
hesitate to contact me at (202) 564-9649, or at Dorka.Lilian@epa.gov, regarding any questions
you may have.

Sincerely,

A/ DY

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

gc: Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9
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January 19, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail# 70153010000112675201 EPA File No. 09R-02-R6

Santa Fe, NM 87501-1817

Dear SN

This letter is to inform you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the New Mexico
Environment Department (NMED). On June 27, 2005, EPA accepted your complaint, No. O9R-
02-R6, which alleged discrimination based on race and national origin in violation of Title VI
and EPA regulation at 40 C.F.R. Part 7 relating to NMED’s issuance of a treatment, storage and
disposal permit to Gandy-Marley, Inc. (GMI) on March 18, 2002. Specifically, the allegations
accepted for investigation were:

e Whether NMED failed to require or perform a scientific investigation into possible
disparate impacts;

e Whether NMED failed to ensure that limited-English proficient Spanish speaking
residents were provided a meaningful opportunity for effective public participation
(through use of notice of public hearings and interpretation and translation services) in
the permitting process: and

e Whether NMED has a statewide pattern and practice of similar discriminatory permitting
and lack of access for limited-English proficient residents to the public participation and
permitting process.

During the course of EPA’s investigation, NMED agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.! The enclosed Agreement is entered into by the
NMED and the EPA pursuant to the authority granted to EPA under the federal
nondiscrimination laws, including Title VI of the Civil Rights Act of 1964, and EPA regulation

! See ECRCO’s Case Resolution Manual regarding informal resolution of complaints, at
https://www.epa.gov/sites/production/files/2017-0 1 /documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf.




found at 40 C.F.R. Part 7. It resolves complaint No. 09R-02-R6 and additional concerns
identified by EPA. It is understood that the Agreement does not constitute an admission by
NMED or a finding by EPA of violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect NMED’s continuing responsibility to comply with Title
VI or other federal non-discrimination laws and EPA's regulation at 40 C.F.R. Part 7 nor does it
affect EPA's investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint. This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian/@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

Sincerely,

L D

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Ce:

Elise Packard

Associate General Counsel Civil Rights & Finance Law Office
U.S. EPA Office of General Counsel

Samuel Coleman, P.E.

Deputy Regional Administrator and Deputy Civil Rights Official
U.S. EPA Region 6

Enclosure



E g 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

i& % WASHINGTON, D.C. 20460

"2t et EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

INFORMAL RESOLUTION AGREEMENT
between the
NEW MEXICO ENVIROMENT DEPARTMENT
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint No. 09R-02-R6

L PURPOSE AND JURISDICTION

A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VI),
and United States Environmental Protection Agency’s (EPA) regulations at 40 C.F.R.
Part 7 prohibit discrimination on the basis of race, color, or national origin in any
programs or activities receiving federal financial assistance. The New Mexico
Environmental Department (NMED) is a recipient’ of federal financial assistance
from the EPA and is subject to the provisions of Title VI and 40 C.F.R. Part 7.

B. On June 27, 2005, EPA accepted complaint No. 09R-02-R6 brought under Title VI
and EPA’s regulations at 40 C.F.R. Part 7 that alleged discrimination based on race
and national origin in violation of Title V1. In response to the complaint, EPA began
an investigation of NMED’s compliance with Title VI and EPA regulations. During
the course of EPA’s investigation, NMED agreed to enter into this Informal
Resolution Agreement (Agreement) in order to resolve this complaint.

C. This Agreement is entered into by NMED and the EPA’s External Civil Rights
Compliance Office (ECRCO).

D. This Agreement is entered into pursuant to the authority granted to EPA under the
federal nondiscrimination laws, including Title V1 of the Civil Rights Act of 1964,
and EPA regulations found at 40 C.F.R. Part 7. It resolves complaint No. 09R-02-R6
and additional concerns identified by EPA. It is understood that this Agreement does
not constitute an admission by NMED or a finding by EPA of violations of 40 C.F.R.
Part 7.

E. NMED is committed to carrying out its responsibilities in a nondiscriminatory
manner, in accordance with the requirements of Title VI and the other federal non-
discrimination laws enforced by EPA regulation at 40 C.F.R. Part 7. The activities

' Throughout this Informal Resolution Agreement, “Recipient” refers to NMED.
1



detailed in Section III of this Agreement, which NMED has voluntarily agreed to
undertake and implement, are in furtherance of this commitment.

II. BACKGROUND

A. On June 27, 2005, EPA accepted complaint No. 09R-02-R6, that alleged
discrimination based on race and national origin in violation of Title VI and EPA
regulation at 40 C.F.R. Part 7 relating to the issuance of a treatment, storage and
disposal (TSD) permit to Gandy-Marley, Inc. (GMI) on March 18, 2002. The
complaint alleged that NMED failed to require or perform a scientific investigation
into possible disparate impacts; failed to ensure that limited-English proficient
Spanish speaking residents were provided a meaningful opportunity for effective
public participation (through use of notice of public hearings and interpretation and
translation services) in the permitting process; and has a statewide pattern and
practice of similar discriminatory permitting and lack of access for limited-English
proficient residents to the public participation and permitting process.

B. In response to this complaint, EPA initiated an investigation of NMED’s compliance
with Title VI and EPA regulations at 40 C.F.R. Part 7.

C. In addition, during the course of the investigation, EPA reviewed the requirements of
40 C.F.R. Part 7, Subpart D that are foundational elements of a recipient's non-
discrimination program and are required for all recipient programs and activities.
These include: the designation of at least one person to coordinate its efforts to
comply with its non-discrimination obligations under 40 C.F.R. § 7.85(g); adoption of
grievance procedures that assure the prompt and fair resolution of complaints alleging
civil rights violations under 40 C.F.R. § 7.90; and, continuing notice of non-
discrimination under 40 C.F.R. § 7.95.

D. Consistent with the Resource Conservation and Recovery Act (RCRA), as amended,
42 U.S.C. §§ 6901 et seq., the New Mexico Hazardous Waste Act (HWA), NMSA
1978, §§ 74-4-1 to -14, and the associated Hazardous Waste Management regulations,
20.4.1 NMAG, incorporate by reference, among other things, the RCRA
implementing federal regulations found at 40 CFR Part 270 - EPA Administered
Permit Programs: the Hazardous Waste Permit Program. NMED adheres to the
permitting process contained within RCRA, correlated federal regulations, the HWA
and the Hazardous Waste Management regulations,

E. On March 18, 2002, NMED issued for the first time a Hazardous Waste Facility
Permit to GMI, (RCRA Permit No NM0001002484). for the storage, treatment, and
disposal of hazardous waste at its proposed facility in southeastern New Mexico. The
proposed facility was to be located on approximately 480 acres of land in Chaves
County.? The Triassic Park Waste Disposal Facility was not constructed under this
permit.?

2 NMED Triassic Park https /www.env.um. gov'HWB tpperm himl (May 10, 2016).
3 hitps://www.env.nm.gov/HWB/documents/TraissicPark-PublicNoticeofReceiptofAppication| 1-29-201 1.pdf.
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F. On October 17, 2011, GMI submitted to NMED a hazardous waste permit renewal
application for the Triassic Park Waste Disposal Facility (Facility). The renewal
application proposes a significantly scaled back facility, removing the storage and
treatment component of the existing permit, but retaining the ability to dispose of
hazardous waste in the proposed hazardous waste landfill. On November 29,2011,
GMI published in major local newspapers that the October 17, 2011 hazardous waste
permit renewal application had been submitted to NMED and that it was available for
public review. The notice explained that no action or decision was proposed by
NMED at that time regarding the permit renewal application.

G. NMED issued a letter to GMI on March 14, 2012, indicating that the permit
application was determined to be administratively incomplete. On April 30, 2012,
GMI submitted a revised permit application to address deficiencies in the NMED
Notice of Administrative Incompleteness letter. On May 17, 2012, NMED
determined the application to be administratively complete.

H. On February 5, 2013, NMED issued a Disapproval Letter to the Permittee on the Part
A and B Renewal Application. On July 5, 2013, GMI submitted a revised permit
application to address deficiencies in the NMED February 5, 2013 Notice of
Disapproval Letter.*

L On June 12, 2016, NMED issued Public Notice 16-07, “Notice of Public Comment
Period and Opportunity to Request a Public Hearing on a Draft Hazardous Waste
Permit for Triassic Park Waste Disposal Facility, EPA ID Number:
NM0001002484.” The notice stated NMED’s intent to issue a Hazardous Waste
Permit to GMI as the owner and operator of the Facility to dispose of hazardous
waste under RCRA and the HWA. The 60-day comment period was to run from June
15, 2016, through August 14, 2016. During the comment period, any person could
submit a request for a public hearing.’

J. On August 1, 2016, after communications with ECRCO, NMED agreed to extend the
public comment period and translate the Fact Sheet into Spanish.

K. On August 12, 2016, NMED issued Public Notice 16-10, *Notice of Extended Public
Comment Period on a Draft Hazardous Waste Permit for Triassic Park Waste
Disposal Facility, EPA ID Number: NM0001002484.” This notice extended the
period for public comment or to request a public hearing to November 18, 2016. The
notice also stated that NMED would issue a future notice announcing a public
meeting 1o be held during the extended comment period. Public Notice 16-10 was
sent out in English and Spanish to NMED’s mailing list for the Permit; posted in local
newspapers (Roswell Daily Record, Albuquerque Journal and the Carlsbad Current

 NMED Triassic Park https.//www.env nm.gov/HWB ‘tpperm hunl
$ NMED Triassic Park hitps. /' www env nm.gov/HWB tpperm htm| (August, 16 2016)
¢ NMED Triassic Park hitps / www env.nm gov/HWB tpperm htm! (August, 16 2016)

3



Argus) in both English and Spanish; read on KUNM radio station in both English and
Spanish; and posted in 25 locations in 7 communities.

Also, NMED posted the permit Fact Sheet in Spanish on NMED's website and made
it available for review in the Roswell Field Office (1914 W. Second, Roswell, NM
88201), Phone (575) 624-6046). NMED also provided a copy directly to Citizens for
Alternatives to Radioactive Dumping (CARD).

NMED held an informational public meeting on the permit on October 22, 2016 in
Roswell, NM. At this meeting, members of the community were able to discuss their
concerns regarding the permitting of the facility. NMED provided simultaneous
interpretation in Spanish for the entire meeting. Hard copies of the presentation, the
Fact Sheet (English and Spanish versions), the Administrative Record Index and the
Public Notice (English and Spanish versions) were provided to meeting participants.

NMED posted a copy of the presentation from the October 22, 2016 Public
Information meeting on its website.”

On November [, 2016, after communications with ECRCO, NMED agreed to extend
the public comment period for an additional 60 days, post the Fact Sheets (English
and Spanish versions) at 23 different locations, announce the public notice on several
radio stations identified by Complainants, and publish the notice in the local
newspapers.

The extended comment period will end on January 20, 2017 at 5:00 PM. NMED sent
a third Public Notice in English and Spanish to the Hazardous Waste Bureau’s
notification list for Triassic Park notifying stakeholders of the extension.

NMED posted the third Public Notice and Fact Sheet (English and Spanish versions)
at the locations identified in Posting Locations for Triassic Park Permit Notices (See
attachment) ® as well as NMED’s district office in Roswell (1914 W. Second Street,
Roswell, NM 88201/Phone (575) 624-6046) and the Roswell Public Library located
at 301 N. Pennsylvania Ave., Roswell, New Mexico.

7 hops./www.env nm. gov/H WB/documents/PublicMecumgpresentationon TrigssicPark 10-22-2016.0d0)

% With the following exceptions:
a.  The Artesia Post Office wouldn't allow NMED to post the Public Notices and Fact Sheet. However, post office

b

stafT accepted the documents in case the Post Masicr made an exception.

The Tatum post Office wouldn't allow NMED to post the Public Notices and Fact Sheet. Previously, the office
was unmanned and so NMED was able 1o leave copies of the Public Nolices and Fact Shect. However, this time
NMED was not granted permission 1o post the documents

The Roswell post offices wouldn’t allow NMED to post the Public Notices and Fact Sheet, but NMED was able
to leave copics at the warchouse building.

The Cumberland Cooperative Water Users Associgtion on Hobson Road is now closcd, so NMED was unable to
post the Public Notices or Fact Sheet ai this location.



R. NMED sent the third Public Notice (Spanish and English versions) to KENW 89.5%,
KBIM 94.9, and KALN 96.1 radio stations to be read as a public service
announcement (PSA).

S. NMED subsequently purchased 25 spots on KBIM 94.9. A commercial will run
during the following time periods: 10 spots - between 11/28 - 12/6; 7 spots — between
12/30 - 1/5; 8 spots - between 1/14-1/20. '

T. On November 17, 2016, NMED published"’ the third Public Notice in three
newspe:?ers": Albuguerque Journal, Roswell Daily Record, and Carlsbad Current

Argus.

U In addition, NMED clarified that, as stated in Section 2.5.2 (Prohibited Waste
Streams) of the Triassic Park Disposal Facility draft permit, radioactive wastes" are
prohibited from disposal at the facility.

V. NMED stated that an exposure evaluation was conducted for Triassic Park Waste
Disposal Facility EPA ID Number: NM0001002484 as required by 40 C.F.R. §270.10
(i. Also, NMED clarified that Triassic Park Waste Disposal Facility’s permit
application contains the necessary components in accordance with the HWA and
correlated Hazardous Waste Management regulations, which incorporate the federal
RCRA regulations.

II. SPECIFIC NMED COMMITMENTS
A. Specific Actions Related to Hazardous Waste Permits
Triassic Facility

1. NMED has confirmed that it has carefully reviewed the pending permit
application and determined that the application contains all necessary

® NMED requested to purchase radio spots on KENW 89.5. However; KENW, does not sell advertising because
they are a public radio station. NMED stated that KENW 89.5 did agree to run the PSA on their Community
Calendar which runs each day near the noon hour. KENW 89.5 also committed to running the PSA on their
television station and would do their best to “work the announcement into various parts of their broadcast day” until
January 20, NMED stated that KENW B9.5 declined to broadcast the PSA in Spanish because: 1) KENW doesn't
broadeast in Spanish and 2) “that’s not their audience” (see attached email chain between NMED's Communications
Director and the radio station).

'® NMED attempted to purchase spots on KALN 96.1, but did not receive a response from the station.

" Albuquerque fournal (hip . legals sbaioumnal com degals show 377233): Roswell Daily Record

(http //www pyblicnoticends com/NM/scarchy view asp 7T =PN&id=3099/1 1172016 23787235 hum); Carisbad Current Argus
(hip.‘www publicnoticeads.com/NMsearch/ view asp T=PN&Id~3036/1 | 1 72016 23786824 hum) - English only

2 NMED was unable to find a Spanish-only periodical near the proposed facility.

'3 Public Notices usually appear in the classified section of these newspapers on the day of issuance.

4 RCRA Permit Number: NM0001002484 NMED: Redioactive/nuclear materials regulated by the NMED and defined in
20.3.14.7 NMAC:; or other naturally occurring materinls which contain radioactivity concentrations above the concentration
levels regulated under 20.3.14 NMAC, as specified in Permit Attachment F1, Rationale for Analytical Parameter Section; or
materials regulated under the Atomic Energy Act of 1954, as amended (including source, special nuclear materials, and
byproduct materials as defined in 10 CFR § 20.1003). Page 25
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components of permit applications as required by 40 C.F.R. §270.10, including
Section (j) related to “exposure information”, and any necessary follow-up has
and will be taken to easure protection of human health and the environment.

I

At the close of the public comment period on January 20, 2017, NMED will
review all public comments and will consider holding a public hearing prior to
reaching a final decision regarding issuance of the permit. NMED will respond
to commentts at a public hearing, if a public hearing is held, and, if the permit is
issued, at the time of issuance through a formal “Response to Comments.™,

3. NMED will continue to notify Complainants, in English and in Spanish, about
opportunities for public comment and other important actions related to the
permitiing and operations of the Triassic Park Waste Disposal Facility.

4. NMED will make any changes it deems necessary 1o the draft permit based
upon the public comments received,

Future Modifications to Permit

1. If the current permit is issued, NMED wiil ensure that the permiitee follows the
modification requirements established under 40CFR 270.42 for any changes 1o the
permit necessary before the next permit renewal period. This includes any
maodifications found to be necessary by the permiittee to begin actual construction or
operation of the facility that are not included in the existing permit at the time of the
modification. NMED will ensure that any public netice and public participation
requirements associated with a particular modification are adhered to by both the
permittee and NMED.

2. NMED will continue to monitor the construction and operation of the Facility to
ensure GMI adheres to state and federal rules and any correlated permit issued by
NMED.

3. NMED acknowledges that any future actions/decisions regarding whether to
issue or deay Triassic Park Facility permit modifications, renewals or other permit
decisions, when applicable, must be made on the record aficr public notice, and
opportunity must be given for public comment and the requesting of a public
hearing, and in complience with all applicable stale and federal segulations,
including eivil rights and language access laws and regulations.

B. Access to Vital Information Related to Trigssic Facility



1. NMED will make all reasonable efforts to ensure that all “vital” “Sinformation
related to the Triassic Facility Permit Process is accessible to LEP persons in a
language they can understand. If it is not reasonable to translate an entire
document, NMED must ensure that any vital information contained within such a
document will be translated. For the current permitting action, this information
may be added to the existing Triassic Park Facility Fact Sheet, translated into
Spanish and redistributed to all appropriate facilities as previously identified.
(See Section II. (Q) above.)

2. Any vital information regarding the Facility that is readily available to the public
in English, whether in written form or orally, will, at a minimum, be available to
the non-English speaking public through a quaified interpreter or through
translation, depending on the circumstances. NMED is not required to translate all
documents posted on its Facility-specific website or in the administrative record.

3. NMED commits to having technical staff available to answer questions from the
public about this permit via phone or e-mail and will answer any questions
regarding this permit in a language other than English through the timely use of a
qualified interpreter provided by NMED. The contact information for such staff
will be placed on NMED'’s facility-specific webpage, and on all public notices
and fact sheets.

C. Hazardous Waste Permits in General

8) NMED will ensure that all permit applications contain necessary components
as required by 40 C.F.R. §270.10, including Section (j) related to “exposure
information”, and necessary follow-up will be taken to ensure protection of
human health and the environment.

Non-Discrimination Procedural Safeguards

NMED is in the process of reviewing its non-discrimination procedural safeguards and
taking steps to bring its program into compliance within the timeframe set forth below.

D. Notice of Non-Discrimination under the Federal Non-Discrimination Statutes

1. NMED will post a notice of non-discrimination on the NMED website and in
general publications that are distributed to the public. In order to ensure effective
communication with the public, NMED will ensure that its notice of non-
discrimination is accessible to limited-English proficient individuals and
individuals with disabilities.

' Whether or not a document (or the information it disseminates or salicits) is **vital"’ may depend upon the
importance of the program, information, encounter, or service involved, and the consequence to individual with the
Lﬁq’alf the information in question is not provided accurately or in a timely manner. (See EPA's 2004 Guidance to
Environmental Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition against National
Origin Discrimination Affecting Limited English Proficient Individuals at htp:!'www gpo gov/fdsvs'okg FR-2004-
06-25/pdl"04-14464 pdf )
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2. The notice will contain, at a minimum, the following statements:

&) NMED does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the administration of its programs or activities, as
required by applicable laws and regulations.

b} NMED is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements implemented by 40
C.F.R. Part 7 (Mon-discrimination in Programs or Activities Receiving Federal
Assistance from the Environmental Protection Agency), including Title VI of
the Civil Rights Act of 1964, as amended; Section 504 of the Rehabilitation
Act of 1973; the Age Discrimination Act of 1975, Title IX of the Education
Amendments of 1972, and Section 13 of the Federal Water Pollution Control
Act Amendments of 1972 (hereinafier referred to collectively as the federal
non-discrimination statutes).

c) If you have any questions about this notice or any of NMED's non-
discrimination programs, policies or procedures, you may contact:
L. [Insert name and title of Non-Discrimination Coordinator]

ii.  New Mexico Environmental Department Address Line |
fil.  Address Line 2

iv.  Address Line 3

v,  Phone number

vi, Email address

d) If you believe that you have been discriminated against with respect to a
NMED program or aclivity, you may contact the [insert title of Non-
Discrimination Coordinator] identified above or visit our website at [insert] 1o
learn how and where 1o file a complaint of discrimination.

3. Within 30 days of the effective date of this Agreement, NMED will publish its
notice of non-discrimination on its website as specified above.

E. Grievance Procedures for Compiaints filed under the Federal Non-Discrimination
Statutes

1. NMED will ensure that it has widely and prominently published in print and on-
line its grievance procedures o process discrimination complaints filed under
federal non-discrimination statutes, NMED will review the grievance procedures
on an annual basis (for both in-print and online materials), and revise as
necessary, to allow for prompt and appropriate handling of discrimination
complaints.

2. The grievance procedures will at a minimum address the following:



2. Clearly identify the Non-Discriminator Coordinator, including contact
information;

b. Explain the role of the Non-Discrimination Coordinator relative to the
coordination and oversight of the grievance procedures;

c. State who may file a complaint under the procedures;

d. Describe which formal and informal process(es) are available, and the
options for complainants in pursuing either;

¢. Explain that an appropriate, prompt and impartial investigation of any
allegations filed under federal non-discrimination statutes will be
conducted. (Whether ECRCO considers complaint investigations and
resolutions to be “prompt” will vary depending on the complexity of the
investigation and the severity and exient of the alleged discrimination. For
example, the invesligation and resolution of @ complaint involving
multiple allegations and multiple complainants likely would fake longer
than one involving a single allegation of discrimination and a single
complainani,}

f. State that the preponderance of the evidence standard will be applied
during the analysis of the complaint;

g. Comtain assurances that retaliation is prohibited and that claims of
retatiation will be handled promptly;

h. State that wriften notice witl be promptly provided about the outcome of
the investigation, including whether discrimination is found and the
description of the investigation process,

3. Within 90 days of the effective date of this Agreement, NMED will forward to
ECRCO a final dezft of ifs grievance procedures for review. ERCCO will review
the drafi procedures and provide any comments within 60 days of receipt.

F. Designation of a Non-Discrimination Coordinator

1. NMED will ensure that it has designated at least one Non-Discrimination
Coordinator to ensure NMED's compliance with the federal non-discrimination
stahites),

2. NMED will ensure that its notice and gricvance procedures that it has widely
published in print and on-line include the title, email address, telephone number,
and other contact information of the Non-Discrimination Coordinator,. NMED
will explain the responsibilities of the Non-Discrimination Coordinator in its
grievance procedures adopted pursuant 1o Section [, Paragraph ¢ of this

Agreement.



3. NMED will ensure that the Non-Discrimination Coordinator’s responsibilities
include the following:

a} Providing information to individuals internally and externally regarding their
right to services, aids, benefils, and participation in any NMED program or
activity without regard to their race, national origin, color, sex, disability, age
or prior apposition to diserimination;

b) Froviding notice of MMED"s formal and informal grievance processes and the
ability to file a discrimination complaint with NMED:

c) Establishing grievance policies and procedures or mechanisms {e.g., an
investigation manual} to ensure that all discrimination complaints fited with
NMED under federal non-discrimination statutes are processed promply and
appropriately. One element of any policy and procedure or mechanism must
include meaningful access for limited-English proficient individuals and
individuals with disabilities to NMED programs and activities:

d) Ensuring the tracking of all discrimination complaints filed with NMED under
federal non-discrimination statutes, including any patterns or systemic
problems;

¢) Conducting a semiannual review of all forma! and informal discrimination
complaints filed with the NMED Non-Discrimination Coordinator under
federal non-discrimination stetutes and/or any other complaints independently
investigated by NMED in order to identify and address any patterns or
syatemic problenis;

f) Informing and advising NMED staff regarding NMED’s obligations lo comply
with federal non-discrimination statutes and serve as a resource on such issues;

g) Ensuring that complainants are updated on the progress of their discrimination
complaints filed with NMED under federal non-discrimination statutes and ate
promptly informed as to any determinations made;

b} Periodically evaluating the efficacy of NMED’s efforts to provide services,
aids, benefits, and participation in any NMED program or activity without
regard to race, national origin, color, sex, disability, age or prior apposition to
discrimination;

i) Ensuring appropriate training in the formal and informal processes available 10
resolve complaints filed under federal non-diserimination statutes; and,
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j} Providing or procuring appropriate services to ensure NMED employees are
appropriately trained on NMED non-discrimination policies and procedures,
as well as the nature of the federal non-discrimination obligations.

4, The Non-Discrimination Coordinator will not have other responsibilities that
ereate a conflict of interest (e.g., serving as the Non-Discrimination Coordinator
as well as NMED legal advisor or representative on civil rights issues);

5. Within 30 days of the effective date of this Agreement, NMED will have
designated & Non-Discrimination Coordinator and provided appropriate public
notice of such as specified above.

6. Within 30 days of appoiniment of a Non-Discrimination Coordinator, NMED will
forward to ECRCO proof that the responsibilities have been included in the
incumbent’s statement of duties and that the incumbent has accepied the duties.

C. Public Participation

1. NMED understands that meaningful public involvement consists of informing,
consulting and working with poientially affecied and affected communities at
various stages of the environmental decision-making process to address their
needs. See EPA’s ECRCQO’s Public Participation Guidance found at 71 FR
14,207, 14,210 (March 21, 2006}. Therefore, NMED will ensure its public
involvement process is available to all persons regardless of race, calor, national
origin (including limited-English proficiency), age, disability, and sex.

2. NMED will develop and implement a public participation policy that will require
NMED to create and/or carry out each step listed in (a) — (i), below, each time
they engege in an action that triggers the public participation process.

a) An overview of the Recipient's plan of aclion for addressing the community's
needs and concems;

b) A description of the community'® (including demographics, history, and
background);

) A contact list of agency officials with phone numbers and email addresses to
allow the public to communicate via phone or internet;

38 11 order lo identify siskchalders in the alfected community. the recipient witl make a concerted effort to create parinerships
with private and publis entities to shase information in addition to «fforts Lo shars information on ity websits and throvgh standard
media outlets. Such information sharing should include communities in the relevant geopraphic ares fo the permitied sctivity;
those who have previously expressed an incrost in environmental decision making activitles; civironment and environmental
justice organizations; rdigious instiletions and erganizations; public admivistration, envirenmental, lsw and health depanments
at collepes and universities: tribal governments: and refovant comenunity service organizations.
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d} A detailed plan of action (outreach activities) Recipient will take to address
coneams;

e} A contingency plan for unespected events;

f) Location(s) where public meetings will be held (consider the availability and
schedules of public transportation);

g} Contact names for obtaining language assistance services for limited-English
proficient persons, including translation of documents and/or interpreters for
meetings;

h) Apprapriate local media contacts (hased on the culture and linguistic needs of
the community); and

i) Location of the information repository.

3. Within 60 days of the effective date of this Agreement, NMED will forward to
ECRCQO a final draft of its public participation process/procedures for review.
EPA. will review the draft process/procedures and provide any comments within
60 days of receipt.

H. NMED Plan {o Ensure Access for Persons with Limited-English Proficiency

1. NMED will davelop, publish, and implement written procedures ta ensure
meaningful access 1o all of NMED's programs and activities by all persons,
including access by limited-English proficient individuals and individuals with
disabilities at no cost to those individuals.

2. NMED will conduct the appropriate analysis described in EPA’'s LEP Guidance
found at 6% FR 35602 (June 25, 2004) and hitp://www.lep.gov to determine what
language services it may need to provide to ensure that limited-English proficient
individuals can meaningfully participate in the process. NMED should develop a
language access plan consistent with the details found in ECRCO’s training

module for LEP. htip://www.eps.gov/civilrights/lepaceess him

3. Within 60 days of the effective date of this Agreement, NMED will forward 1o
ECRCO a final drafi of its written procedures Lo ensure meaningful sccess to all
of NMED's programs and activities by afl persons, including access by Timited-
English proficient individuals and individusls with disabilities. ECRCO will
review the draft procedures and provide any comments within 60 days of receipt.

i NMED Plan tv Ensure Aeccess for Persans with Disabilities:
1. NMED will provide at no cost appropriate auxiliary aids and services including,
for example, qualified interpreters to individuals who are deaf or hord of hearing,

and to other individuals as necessary to ensure cffective communication or an
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equal opportunity to participate fully in the benefits, activities, programs and
services provided by NMED in a timely manner and in such & way as to protect
the privacy and independence of the individual,

2. Within 60 days of the effective date of this Agreement, NMED will forward to
ECRCO a final draft of its written procedures (o ensure meaningful access to all
of NMED’s programs and activities by individuals with disabilities. ECRCO will
review the draft procedures and provide any comments within 60 days of receipt.

Training

i, Within 120 days afier the effective date of the deliverables identified in this
Agreement, including futfilling the requirements for a8 Nop-Discrimination
Coordinator, Non-Discrimination Notice, Grievance Procedures, and Public
Participation Process/Procedures, NMED will certify that all appropriate
staff have been trained an these processes and procedures and on the name
of the federal non-discrimination obligations,

ii. Within 90 days after execution of this Agreement, NMED will forward to
ECRCO the plan that NMED will put in place to ensure that such training is
a routine past of annual or refresher training to appropriate staff,

GENERAL

. In consideration of NMED’s implemeniation of commitments and actions described

in Section I} of this Agreement, EPA will end its investigation of the complaint No.
09R~02-R6 and not issue a decision containing findings on the merits of the
complaint

. EPA will, upon request, provide technical assistance to NMED regarding any of the

tivil rights obligations previously referenced.

. EPA will review and provide feedback about any documentation submitted by

NMED demonstrating completion of each commitment {e.g., svidence of publication
of the desigoation of the Non-Discrimination Coordinator) und will provide an
assessment as to whether the documentation satisfies the commitment.

. NMED will report the completion of each commitment identified under Section 11

consistent with the timeframes in Section IT by certified mail to the Director, EPA
External Civil Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania
Avenue N.W., Washington D.C. 20460, within 30 days of the completion by NMED
of each commitment,

. EPA will monitor the implementation of the commitments in this Agreement to

ensure they are fully implemented. Once the tenns of this Agreement are satisfied,
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EPA will issue a letter documenting closure of its monitoring actions in complaint
No. 09R-02-R6 and closure of the complaint as of the date of that letter.

COMPUTATION OF TIME AND NOTICE

. As used in this Agreement, "day" shall mean g calendar day. In computing any
period of time under this Agreement, where the last day would falion a Saturday,
Sunday, or federal holiday, the period shail run until the close of business of the next
working day.

. Service of any documents required by this Agreement shall be made personally, by
certified mail with return receipl requested, or by any reliable commercial delivery
service that provides written verification of delivery.

. Documents submitted by NMED 1o EPA shall be sent to the Director, 1.5, EPA
External Civil Rights Compliance Office (Mail Code 23104), 1200 Peonsylvania
Avenue NLW,, Washington D.C. 20460.

. Documents submitted by EPA to NMED shall be sent to the Cabinet Secretary, State
of New Mexico Environment Department, Harold Runnels Building, 1190 St. Francis
Dr., Suile N4030, Santa Fe, NM, 87505, or for U.8. Postal Service, Cabinet
Secretary, New Mexico Environment Department, P.O. Box 5469, Santa Fe, New
Mexico B7502.

EFFECT OF THE AGREEMENT

NMED understands that by signing this Agreement, it agrees 1o provide data and
other information in a timely manner in accordance with the reporting requirements
of this Agrecment. Further, NMED understands that during the monitoring of this
Agreement, if necessary, EPA may visit NMED, interview staff, and request such
additional reports or data as are necessary for EPA o determine whether NMED has
fulfilled the terms of this Agreement and is in compliance with EPA regulations
implementing the federal non-discrimination requirements in 40 C.F.R Part 7, which
were at issue in this case.

. NMED understands that EPA will close its monitoring of this Agreement when EPA
determines that NMED has fully implemented this Agreement and that a failure o
satisfy any term in this agreement may result in EPA re-opening the investigation.

. If either Party desires to modify any portion of this Agreement because of changed
conditions making performance irmpractical or impossible, or due 1o material change
to NMED’s program or authorities, or for other good cause, the Party seeking a
modification shall promptly notify the other in writing, setting forth the acts and
circumstance justifying the proposed modification. Any modification(s) to this
Aprecment shall take effect only upon written agresment by the Director of NMED
and the Direclor of EPA.

14



D. This Agreement constitutes the entire Agreement between NMED and EPA regarding
the matters addressed herein, and no other statement, promise, or agreement, made by
any other person shall be construed to change any commitment or term of this
Agreement, except as specifically agreed to by NMED and EPA in accordance with
the provisions of Section VI. Paragraph c above.

E. This Agreement does not affect NMED’s continuing responsibility to comply with
Title VI or other federal non-discrimination laws and EPA's regulations at 40 CFR
Part 7, including § 7.85, nor does it affect EPA's investigation of any Title VI or other
federal civil rights complaints or address any other matter not covered by this
Agreement.

F. The effective date of this Agreement is the date by which both Parties have signed the
Agreement. This Agreement may be signed in counterparts. The Cabinet Secretary,
in his capacity as an official of NMED, has the authority to enter into this Agreement
for purposes of carrying out the activities listed in these paragraphs. The Director of
ECRCO has the authority to enter into this Agreement.

On behalf of the New Mexico Environmental Department,

Movéweajf_ /19 /17

Butch Tongate / (Date)
Secretary-Designate

On behalf of the U.S. Environmental Protection Agency,

A D Jy/—

Lilian S. Dorka - = Date)
Director

External Civil Rights Compliance Office

Office of General Counsel
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AGENCIA DE PROTECCION AMBIENTAL DE ESTADOS UNIDOS
WASHINGTON, D.C. 20460

OFICINA EXTERNA DE CUMPLIMIENTO DE DERECHOS CIVILES
OFICINA DEL ABOGADO GENERAL

ACUERDO DE RESOLUCION INFORMAL
celebrado entre
EL DEPARTAMENTO AMBIENTAL DE NUEVO MEXICO
y la
OFICINA EXTERNA DE CUMPLIMIENTO DE DERECHOS CIVILES DE LA AGENCIA
DE PROTECCION AMBIENTAL DE ESTADOS UNIDOS
Denuncia n.° 09R-02-R6

I. OBJETIVO Y JURISDICCION

A. El titulo VI de la Ley de Derechos Civiles de 1964, el titulo 42 del Cédigo de los
Estados Unidos (USC, por sus siglas en inglés) §§ 2000d a 2000d-7 (titulo VI) y
las reglamentaciones de la Agencia de Protecciéon Ambiental de Estados Unidos
(EPA, por sus siglas en inglés) del titulo 40 del Codigo de Regulaciones Federales
(CFR, por sus siglas en inglés), parte 7, prohiben la discriminacién por raza, color
u origen nacional en cualquier programa o actividad que reciba asistencia
financiera federal. E1 Departamento Ambiental de Nuevo México (NMED, por sus
siglas en inglés) es un receptor! de asistencia financiera federal de la EPA y se
encuentra sujeto a las disposiciones del titulo VI y titulo 40 del CFR, parte 7.

B. El 27 de junio de 2005, la EPA acept6 la denuncia n.° 09R-02-R6 interpuesta
conforme al titulo VI y a las reglamentaciones de la EPA estipuladas en el titulo 40 del
CFR, parte 7, la cual alegaba discriminacion por raza y origen nacional, y violacién del
titulo VI. En respuesta a la denuncia, la EPA comenz6 una investigacion sobre el
cumplimiento de sus reglamentaciones y del titulo VI por parte del NMED. Durante la
investigacion llevada a cabo por la EPA, el NMED acept6 celebrar el presente Acuerdo
de resolucion informal (el Acuerdo) con el fin de resolver esta denuncia.

C. El presente Acuerdo se celebra entre el NMED y la Oficina Externa de
Cumplimiento de Derechos Civiles (ECRCO, por sus siglas en inglés) de la EPA.

D. El presente Acuerdo se celebra en virtud de la facultad otorgada a la EPA
conforme a las leyes federales antidiscriminacién, lo que incluye el titulo VI de la
Ley de Derechos Civiles de 1964 y las reglamentaciones de la EPA establecidas en
el titulo 40 del CFR, parte 7. Este Acuerdo resuelve la denuncia n.° 09R-O2-R6 y
demas asuntos identificados por la EPA. Se entiende que el presente Acuerdo no
constituye una admisién por parte del NMED o un hallazgo por parte de la EPA
de ninguna violacion del titulo 40 del CFR, parte 7.

E. E1NMED se compromete a cumplir sus responsabilidades de manera no
discriminatoria, de acuerdo con los requisitos del titulo VI y demas leyes federales
antidiscriminacion aplicadas por la reglamentacion de la EPA en el titulo 40 del CFR,
parte 7. Las actividades detalladas en la seccion III del presente, que el NMED ha
aceptado llevar a cabo e implementar de manera voluntaria, respaldan este convenio.

1 A lo largo del Acuerdo de resolucién informal, el término "Receptor” se refiere al NMED.
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II.

CONTEXTO

. E127 de junio de 2005, la EPA acept6 la denuncia n.® 09R-02-R6, la cual alegaba

discriminacién por raza y origen nacional, y la violacién del titulo VI y la
reglamentacion de la EPA del titulo 40 del CFR, parte 7, en relacion con un permiso
de tratamiento, almacenaje y eliminaciéon (TSD, por sus siglas en inglés) para
Gandy-Marley, Inc. (GMI) emitido el 18 de marzo de 2002. La denuncia alegaba que
el NMED no solicité ni realizé una investigacién cientifica sobre posibles impactos
dispares y no garantiz6 una significativa oportunidad de participacion publica
efectiva de los residentes hispanohablantes con dominio limitado del inglés
(mediante el uso de avisos de audiencias publicas y servicios de interpretaciéon y
traduccién) en el proceso de obtencion del permiso. Ademas, exponia que el NMED
presenta una practica y conducta discriminatoria similar en todo el estado respecto
de la obtencion de permisos y una falta de acceso al proceso de participacion publica
y obtencion del permiso por parte de los residentes con dominio limitado del inglés.

. En respuesta a esta denuncia, la EPA comenz6 una investigacion sobre el

cumplimiento por parte del NMED del titulo VI y las reglamentaciones de la EPA
del titulo 40 del CFR, parte 7.

. Ademas, durante la investigacion, la EPA analizé los requisitos del titulo 40 del CFR,

parte 7, parrafo D, los cuales constituyen elementos fundamentales del programa
antidiscriminacion de un receptor y son obligatorios para todas las actividades y
todos los programas de los receptores. Estos requisitos incluyen la designacion de
al menos una persona que coordine sus esfuerzos para cumplir las obligaciones
antidiscriminacion en virtud del titulo 40 del CFR § 7.85(g), la adopcion de
procedimientos de reclamos que garanticen una resoluciéon justa y rapida de las
denuncias que aleguen violaciones de derechos civiles conforme al titulo 40 del CFR
8§ 7.90 y el aviso antidiscriminacion continuo en virtud del titulo 40 del CFR § 7.95.

. De acuerdo con la Ley sobre Conservacion y Recuperacién de Recursos (RCRA, por

sus siglas en inglés), y sus enmiendas, del titulo 42 del USC, §§ 6901 y siguientes,
la Ley de Residuos Peligrosos de Nuevo México (HWA, por sus siglas en inglés), los
Estatutos de Nuevo México Anotados (NMSA, por sus siglas en inglés) de 1978, §§
74-4-1 al -14 y las reglamentaciones relacionadas con el Manejo de Residuos
Peligrosos, 20.4.1 del Cédigo Administrativo de Nuevo México (NMAC, por sus siglas
en inglés), incorporan por referencia, entre otros, las reglamentaciones federales que
implementan la RCRA estipuladas en el titulo 40 del CFR, parte 270 - Programas
de permisos administrados de la EPA: Programa de permiso de residuos peligrosos.
E1 NMED cumple el proceso de obtencion de permiso incluido en la RCRA, las
reglamentaciones federales relacionadas, la HWA y las reglamentaciones del Manejo
de Residuos Peligrosos.

. E1 18 de marzo de 2002, el NMED emitié por primera vez un Permiso para

instalaciones de residuos peligrosos a GMI (Permiso de la RCRA n.° NM0001002484)
para el almacenaje, el tratamiento y la eliminacion de residuos peligrosos en la
instalacién propuesta en la zona sureste de Nuevo México. La instalacién
propuesta debia estar ubicada en aproximadamente 480 acres de tierra en el
Condado de Chaves.? La Instalacion de eliminacién de residuos Triassic Park no
se construy6 en virtud de este permiso.3

2 Triassic Park del NMED http:/ /www.env nm.gov/HWB/tpperm.html (10 de mayo de 2016).
3 http:/ /www.env.nm.gov/ HWB/documents / TraissicPark-PublicNoticeofReceiptofApplication11-29-2011.pdf
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F. E117 de octubre de 2011, GMI present6 ante el NMED una solicitud de renovacion
del permiso para residuos peligrosos para la Instalacién de eliminacién de residuos
Triassic Park (la Instalacién). La solicitud de renovacion propone una instalacion
significativamente reducida, que elimina el componente de almacenaje y tratamiento
del permiso existente, pero retiene la capacidad de eliminar los residuos peligrosos
en el vertedero de residuos peligrosos propuesto. EI 29 de noviembre de 2011, GMI
publico en los periodicos locales principales que la solicitud de renovacién del
permiso de residuos peligrosos se habia presentado el 17 de octubre de 2011 ante el
NMED y que se encontraba disponible para revisiéon publica. El aviso explicaba que
el NMED no habia propuesto ninguna accién ni decisién en ese momento respecto
de la solicitud de renovacion del permiso.

G. El NMED emitié una carta a GMI el 14 de marzo de 2012, en la cual indicaba que
se habia determinado que la solicitud de permiso estaba incompleta en términos
administrativos. El 30 de abril de 2012, GMI presenté una solicitud de permiso revisada
con el fin de abordar las deficiencias indicadas en la carta del Aviso de inconclusion en
términos administrativos enviada por el NMED. El 17 de mayo de 2012, el NMED
determiné que la solicitud estaba completa en términos administrativos.

H. El15 de febrero de 2013, el NMED emiti6 una Carta de desaprobacién para el
Permisionario de las partes Ay B de la Solicitud de renovacién. E1 5 de julio de 2013,
GMI presenté una solicitud de permiso revisada con el fin de abordar las deficiencias
indicadas en la Carta de aviso de desaprobacion enviada por el NMED el 5 de febrero
de 2013.4

I El 12 de junio de 2016, el NMED emiti6 un Aviso publico 16-07, "Aviso sobre periodo
de comentario publico y oportunidad de solicitar una audiencia publica respecto del
permiso de anteproyecto para la eliminacion de residuos peligrosos para la Instalacion
de eliminacién de residuos Triassic Park, numero de identificacion de la EPA:
NMO0001002484". El aviso establecia la intencién del NMED de emitir un Permiso
para residuos peligrosos para GMI en calidad de propietario y operador de la
Instalacién para eliminar los residuos peligrosos en virtud de la RCRA y la RWA. El
periodo de comentario publico de 60 dias debia transcurrir entre el 15 de junio de
2016 y el 14 de agosto de 2016. Durante dicho periodo, cualquier persona podia
presentar una solicitud de audiencia publica.>

J. El 1 de agosto de 2016, luego de las comunicaciones con la ECRCO, el NMED acept6
prorrogar el periodo de comentario publico y traducir la Hoja informativa al espafiol.

K. El112 de agosto de 2016, el NMED emiti6 un Aviso publico 16-10, "Aviso de prorroga
del periodo de comentario publico sobre el permiso de anteproyecto para la
eliminacion de residuos peligrosos para la Instalacion de eliminacién de residuos
Triassic Park, numero de identificacién de la EPA: NM0001002484". Este aviso
prorrog6 el periodo de comentario publico o el plazo para solicitar una audiencia
publica hasta el 18 de noviembre de 2016. El aviso también indicaba que el NMED
emitiria un aviso en el futuro en el cual anunciaria la realizacion de una reunion
publica durante el periodo de comentario publico prorrogado.¢ El Aviso publico
16-10 se envio en inglés y en espanol a la lista de correo del NMED para el Permiso,

4 Triassic Park del NMED https.//www.env.nm.gov/HWB/tpperm html
5 Triassic Parte del NMED https.//www.env.nm.gov/HWB/tpperm html (16 de agosto de 2016)
6 Triassic Park del NMED https.//www.env nm.gov/HWB/tpperm html (16 de agosto de 2016)
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se publico en los periddicos locales (Roswell Daily Record, Albuquerque Journal y
Carlsbad Current Argus) en inglés y en espanol, se ley6 en la estacion de radio
KUNM en inglés y en espanol, y se public6 en 25 lugares en 7 comunidades.

L. Ademas, el NMED publicé la Hoja informativa del permiso en espanol en el sitio web
del NMED y lo proporcion6 para su evaluacion en la oficina Roswell Field (1914 W,
Second, Roswell, NM 88201), teléfono (575) 624-6046). E1l NMED también proporciono
una copia directamente a los Ciudadanos para Alternativas al Desecho Radioactivo
(CARD, por sus siglas en inglés).

M. E1 NMED llevé a cabo una reunién publica informativa sobre el permiso el 22 de
octubre de 2016 en Roswell, NM. En esta reunién, los miembros de la comunidad
pudieron conversar sobre sus preocupaciones respecto de la obtencion del permiso
de la instalacion. E1 NMED brindé interpretacion simultanea en espanol durante
toda la reunion. A los participantes se les proporcionaron copias en papel de la
presentacion, la Hoja informativa (versiones en inglés y en espanol), el Indice de
registros administrativos y el Aviso publico (versiones en inglés y en espanol).

N. El NMED publicé una copia de la presentacion de la reunion de Informacién publica
llevada a cabo el 22 de octubre de 2016 en su sitio web.”

O. El1 de noviembre de 2016, luego de intercambiar comunicaciones con la ECRCO, el
NMED acept6 prorrogar el periodo de comentario publico por 60 dias mas, publicar
las Hojas informativas (versiones en inglés y en espanol) en 23 diferentes lugares,
anunciar el aviso publico en varias estaciones de radio identificadas por los
Denunciantes y publicar el aviso en los periédicos locales.

P. El periodo de comentario publico prorrogado finalizara el 20 de enero de 2017 a las
5:00 de la tarde. E1l NMED envié un tercer Aviso publico en inglés y en espanol a la
lista de notificacién de la Oficina de Residuos Peligrosos para que Triassic Park
notificara la prorroga a los participantes clave.

Q. E1 NMED publicé el tercer Aviso publico y la Hoja informativa (versiones en inglés
y en espanol) en los lugares identificados en Lugares para publicar Avisos sobre
permisos para Triassic Park (Consulte el adjunto8 y la oficina de distrito de del NMED
en Roswell (1914 W. Second Street, Roswell, NM 88201 /Teléfono (575) 624-6046)
y la Biblioteca publica de Roswell ubicada en 301 N. Pennsylvania Ave., Roswell,
Nuevo Meéxico.

7 https://www.env.nm.gov/ HWB/documents/PublicMeetingpresentationonTriassicPark10-22-2016.pdf

8 Con las siguientes excepciones:

a) Laoficina de correos en Artesia no permitiéo que el NMED publicara los Avisos publicos y la Hoja
informativa. Sin embargo, el personal de la oficina de correos aceptd los documentos en caso de
que el jefe de correos hiciera una excepcion.

b) La oficina de correos en Tatum no permitié que el NMED publicara los Avisos publicos y la Hoja
informativa. Anteriormente, no habia personal en la oficina; por lo tanto, el NMED pudo dejar
las copias de los Avisos publicos y la Hoja informativa. No obstante, esta vez, no autorizaron al
NMED a publicar los documentos.

c) Las oficinas de correos en Roswell no permitieron que el NMED publicara los Avisos publicos y
la Hoja informativa; sin embargo, el NMED pudo dejar las copias en el depésito.

d) La Asociacion Cooperativa de Usuarios de Agua de Cumberland ubicada en Hobson Road se
encuentra actualmente cerrada; por lo tanto, el NMED no pudo publicar los Avisos publicos ni
la Hoja informativa en este lugar.
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R E1 NMED envi6 el tercer Aviso publico (versiones en espafol y en inglés) a las
estaciones de radio KENW 89.59, KUBIM 94.9 y KALN 96.1 para que lo leyeran
como un anuncio de servicio publico (PSA, por sus siglas en inglés).

S. Posteriormente, el NMED compr6 25 anuncios en KBIM 94.9. Un comercial se
ejecutara durante los siguientes periodos de tiempo: 10 anuncios entre el 28 de
noviembre y el 6 de diciembre, 7 anuncios entre el 30 de diciembre y el 5 de
enero, y 8 anuncios entre el 14 de enero y el 20 de enero.1°

T. El 17 de noviembre de 2016, el NMED publicé!! el tercer Aviso publico en tres
periddicos!2: Albuquerque Journal, Roswell Daily Record y Carlsbad Current

Argus.13

U. Ademas, el NMED aclaré que, segun se establece en la secciéon 2.5.2 (Gestiéon de
residuos prohibidos) del permiso de anteproyecto de la Instalacion de
eliminacion de residuos Triassic Park, esta prohibida la eliminaciéon de los
residuos radioactivos!4 en la instalacién.

V. E1 NMED manifesté que se llevo a cabo una evaluacion de exposicion en la
Instalacion de eliminaciéon de residuos Triassic Park, niimero de identificacion de
la EPA NM0001002484, segun lo exige el titulo 40 del CFR §270.10 (j). Ademas,
el NMED aclar6 que la solicitud del permiso de la Instalacion de eliminacion de
residuos Triassic Park incluye los componentes necesarios de acuerdo con la
HWA y las reglamentaciones de Gestiéon de residuos peligrosos relacionados, que
constituyen las reglamentaciones federales de la RCRA.

III. CONVENIOS ESPECIFICOS DEL NMED
A. Acciones especificas en relacion con los permisos de residuos peligrosos

Instalacion Triassic

1. E1 NMED confirmé que ha evaluado detenidamente la solicitud de permiso
pendiente y determiné que la solicitud contiene todos los componentes

9 El NMED solicité comprar anuncios en la radio KENW 89.5. Sin embargo, KENW no vende publicidad, ya
que son una estacion de radio publica. El NMED manifesté6 que KENW 89.5 aceptod ejecutar el PSA en su
Calendario comunitario, el cual funciona todos los dias aproximadamente al mediodia. KENW 89.5 también
se comprometi6 a ejecutar el PSA en su estacion de television y se esforzaria en "ejecutar el anuncio en varias
partes del dia de transmision" hasta el 20 de enero. El NMED manifesté6 que KENW 89.5 se rehus6 a
transmitir el PSA en espanol porque: 1) KENW no transmite en espanol y 2) "los hispanohablantes no son su
audiencia" (consulte la cadena de correos electronicos adjunta entre el Director de Comunicaciones del NMED
y la estacion de radio).

10 E] NMED intenté comprar anuncios en KALN 96.1, pero no recibié ninguna respuesta de la estaciéon

11 Albuquerque Journal (http://legals.abjournal.com/legals/show/377233); Roswell Daily Record

(http:/ /www.punlicnoticeads.com /NM /search /view.asp?T=PN&id=3099/11172016_23787235.html);
Carlsbad Current Argus

(http:/ /www.punlicnoticeads.com/NM/search /view.asp?T=PN&id=3099/11172016_23787235.html) -
Solamente en inglés

12 E] NMED no pudo encontrar un periédico exclusivamente redactado en espanol cerca de la instalacién propuesta.
13 Los Avisos publicos habitualmente aparecen en la seccién de clasificados de estos periédicos en el dia de su emisién.

14 Numero de permiso de la RCRA: NM0001002484 NMED: Los materiales radioactivos o nucleares
regulados por el NMED y definidos en el 20.114.7 del NMAC u otros materiales de origen natural que
contengan concentraciones de radioactividad por encima de los niveles de concentracion regulados conforme
al 20.3 14 del NMAC, segun se especifica en el permiso adjunto F1, la secciéon de Fundamentos para
parametros analiticos, o los materiales regulados en virtud de la Ley de Energia Atémica de 1954, y sus
enmiendas (lo que incluye la fuente, los materiales nucleares especiales y los materiales derivados, segiin se
define en el titulo 10 del CFR §20.1003). Pagina 25
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necesarios de las solicitudes de permiso exigidos por el titulo 40 del CFR
§270.10, incluida la seccién j) relacionada con la "informacion sobre exposicion".
Se ha llevado a cabo, y se realizara, el seguimiento necesario para garantizar la
proteccién de la salud humana y el ambiente.

2. Al cierre del periodo de comentario publico que sera el 20 de enero de 2017,
el NMED evaluara todos los comentarios publicos y considerara si se llevara a
cabo una audiencia publica antes petomar una decisién definitiva respecto de
la emision del permiso. E1 NMED respondera los comentarios en una audiencia
publica, si esta se lleva a cabo y si se emite el permiso, al momento de su
emision mediante una "Respuesta a comentarios” formal.

3. Luego, el NMED notificara a los Denunciantes, en inglés y en espanol, las
oportunidades de comentario publico y demas acciones importantes relacionadas
con la obtencion del permiso y las operaciones de la Instalacion de eliminacién
de residuos Triassic Park.

4. El NMED realizara los cambios que considere necesarios al anteproyecto del
permiso en funcién de los comentarios publicos recibidos.

Futuras modificaciones al permiso

1. Si se emite el permiso actual, el NMED se asegurara de que el permisionario
cumpla los requisitos de modificacion establecidos conforme al titulo 40 del CFR
270.42 para realizar cualquier modificaciéon necesaria al permiso antes del siguiente
periodo de renovacién de este. Esto incluye cualquier modificacion que el
permisionario considere necesaria para comenzar la construccion o el funcionamiento
propiamente dichos de la instalacién que no se encuentren incluidos en el permiso
existente al momento de la modificacién. E1 NMED se asegurara de que el
permisionario y el NMED cumplan los requisitos de aviso publico y de participaciéon
publica relacionados con una modificacién especifica.

2. El NMED continuara vigilando la construccién y el funcionamiento de la
Instalacién con el fin de garantizar que GMI cumpla las normas estatales y
federales, y cualquier permiso relacionado emitido por el NMED.

3.E1 NMED reconoce que las acciones o decisiones futuras sobre la emision o

el rechazo de las modificaciones o renovaciones del permiso, o demas decisiones
sobre el permiso de la Instalaciéon Triassic Park, cuando corresponda, deben
registrarse luego del aviso publico, y se debe dar una oportunidad al comentario
publico y a la solicitud de una audiencia publica, de acuerdo con todas las
reglamentaciones federales y estatales aplicables, incluidos los derechos civiles
y las reglamentaciones y leyes de acceso lingtistico.

B. Acceso a informacién fundamental relacionada con la Instalacién Triassic



1. El NMED hara todo lo posible para garantizar que toda la informacién
"fundamental"!5 relacionada con el proceso de obtencién del permiso para
la Instalacién Triassic sea accesible para personas con dominio limitado del
inglés en un idioma que comprendan. Si no es razonable traducir un documento
completo, el NMED debe asegurarse de que se traduzca toda informaciéon
fundamental incluida en dicho documento. Para la obtencién del permiso
actual, esta informacién puede agregarse a la Hoja informativa de la Instalacion
Triassic Park existente, traducida al espanol y redistribuida a todas las
instalaciones correspondientes segun se identificé previamente. (Consulte
la seccion II. (Q) que antecede).

2. Toda informacién fundamental respecto de la Instalacién que ya se encuentre
disponible para el publico en inglés, ya sea de forma escrita u oral, debera,
como minimo, estar disponible para el publico que no habla inglés mediante
un intérprete calificado o una traduccion, segan las circunstancias. El NMED
no esta obligado a traducir todos los documentos publicados en su sitio web
especificamente destinado a la Instalacion ni en el registro administrativo.

3. El NMED se compromete a disponer de personal técnico para responder las
preguntas del publico sobre este permiso por teléfono o mediante un correo
electronico, y respondera las preguntas relacionadas con este permiso en otro
idioma ademas del inglés, mediante el uso oportuno de un intérprete calificado
proporcionado por el NMED. La informacion de contacto para dicho personal
se encontrara en el sitio web del NMED especificamente destinado a la
Instalacion y en todos los avisos publicos y hojas informativas.

C. Permisos para residuos peligrosos en general

a) El NMED se asegurara de que todas las solicitudes de permisos incluyan
los componentes necesarios segln lo exige el titulo 40 del CFR §270.10, lo
que incluye la seccién (j) relacionada con la "informacion sobre exposicion”,
y de que se llevara a cabo todo seguimiento necesario con el fin de garantizar
la proteccion de la salud humana y el ambiente.

Garantias procesales antidiscriminacién

E1 NMED se encuentra en el proceso de evaluar sus garantias procesales
antidiscriminaciéon y de tomar medidas para hacer cumplir este programa dentro del
plazo establecido a continuacién.

D. Aviso de antidiscriminacién conforme a los estatutos federales antidiscriminacion

1. El NMED publicara un aviso de antidiscriminacion en el sitio web del NMED
y en publicaciones generales que se distribuyan al publico. Con el fin de
garantizar la comunicacién efectiva con el publico, el NMED se asegurara de
que su aviso de antidiscriminacion sea accesible para los individuos con
dominio limitado del inglés e individuos discapacitados.

15 El hecho de que un documento (o la informacién que difunde o solicita) sea "fundamental” depende de la
importancia del programa, la informacion, el encuentro o el servicio involucrado, y la consecuencia para el

individuo con dominio limitado del inglés si la informacién en cuestién no se proporciona de manera precisa u
oportuna. (Consulte la Guia para los receptores de asistencia financiera de la Agencia de Proteccién Ambiental
respecto del titulo VI sobre la prohibicién contra la discriminacion por origen nacional que afecta a individuos con
dominio limitado del inglés de 2004 de la EPA, en http:/ /www.gpo.gov/fdsys/pkg/FR-2004-06-25 / pdf/ 04-)4464.pdf
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2. El aviso incluira, como minimo, las siguientes declaraciones:

a)

b)

d)

E1 NMED no discrimina por raza, color, origen nacional, discapacidad, edad
ni sexo en la administraciéon de sus programas o actividades, segun lo
exigen las reglamentaciones y leyes aplicables.

El1 NMED es responsable de la coordinacion de esfuerzos tendientes al
cumplimiento y de la recepcién de consultas en relacion con los requisitos
antidiscriminacién implementados por el titulo 40 del CFR, parte 7
(Antidiscriminacion en programas o actividades que reciben la asistencia federal
de la Agencia de Proteccion Ambiental), incluso el titulo IV de la Ley de Derechos
Civiles de 1964 y sus enmiendas, la seccién 504 de la Ley de Rehabilitaciéon de
1973, la Ley contra la Discriminacién por Edad de 1975, el titulo IX de
Enmiendas a la Educacién de 1972 y la seccién 13 de las enmiendas de la
Ley Federal de Control de la Contaminacion del Agua de 1972 (en adelante,
conjuntamente denominados los estatutos federales antidiscriminacion).

Si tiene alguna pregunta sobre este aviso o los programas, las politicas o
los procedimientos antidiscriminacion del NMED, puede comunicarse con:
i. [Agregue el nombre y el cargo del Coordinador antidiscriminacion]

ii. Linea 1 de direccién del Departamento Ambiental de Nuevo México
iii. Linea 2 de direccion

iv. Linea 3 de direccion

V. Numero de teléfono

vi. Correo electronico

Si usted considera que lo han discriminado respecto de un programa o
actividad del NMED, puede comunicarse con [agregar el cargo del Coordinador
antidiscriminacién| antes mencionado o puede visitar nuestro sitio web en
[agregar] para enterarse como y donde puede presentar una denuncia por
discriminacion.

En el transcurso de los 30 dias posteriores a la fecha de entrada en vigencia de
este Acuerdo, el NMED publicara su aviso de antidiscriminacion en su sitio
web seguin se especifico anteriormente.

E. Procedimientos de reclamacién para denuncias presentadas conforme a los estatutos
federales antidiscriminacion

1.

El NMED se asegurara de haber publicado de manera extensa y destacada, en
papel y en linea, sus procedimientos de reclamacion con el fin de tramitar las
denuncias por discriminacion presentadas conforme a los estatutos federales
antidiscriminaciéon. El NMED evaluara los procedimientos de reclamacion
anualmente (para materiales en linea e impresos), y los revisara segiin sea
necesario, con el fin de permitir el manejo rapido y adecuado de las denuncias
por discriminacién.

Los procedimientos de reclamacioén abordaran, como minimo, lo siguiente:

a.

Identificaran claramente al Coordinador antidiscriminacion, incluso su
informacién de contacto.



b. Explicaran el rol del Coordinador antidiscriminacion en relacion con la
coordinacion y supervision de los procedimientos de reclamacion.

c. Indicaran quién puede presentar una denuncia conforme a los procedimientos.

d. Describiran qué procesos formales e informales se encuentran disponibles
y las opciones que los denunciantes tienen para llevarlos a cabo.

e. Explicaran que se llevara a cabo una investigacion adecuada, rapida e
imparcial de las manifestaciones presentadas en virtud de los estatutos
federales antidiscriminacién. (Que la ECRCO considere que las resoluciones
e investigaciones de las denuncias deben ser "rapidas" dependera de la
complejidad de la investigacion y la gravedad y el alcance de la presunta
discriminacién. Por ejemplo, la investigacion y resolucion de una denuncia
que involucra varias manifestaciones y varios denunciantes posiblemente
lleve mas tiempo que una denuncia que involucra una sola manifestacion de
discriminacion y un tnico denunciante).

f. Indicaran que la norma de evidencia irrefutable se aplicara durante el
analisis de la denuncia.

g. Incluiran garantias de que esta prohibido tomar represalias y que las
reclamaciones por represalias se atenderan de inmediato.

h. Indicaran que el aviso por escrito sobre el resultado de la investigacion
debera proporcionarse inmediatamente, y debera incluir si se descubrié
discriminacion y la descripciéon del proceso de investigacion.

3. En el transcurso de los 90 dias posteriores a la fecha de entrada en vigencia
de este Acuerdo, el NMED reenviara a la ECRCO un anteproyecto definitivo de
los procedimientos de reclamacién para su revision. La ECRCO revisara los
procedimientos del anteproyecto y proporcionara sus comentarios en el transcurso
de los 60 dias posteriores a la recepcion.

F. Designacion de un Coordinador antidiscriminacion

1. E1 NMED se asegurara de haber designado al menos un Coordinador
antidiscriminacion para garantizar el cumplimiento de los estatutos federales
antidiscriminaciéon del NMED.

2. E1 NMED se asegurara de que los procedimientos de reclamaciéon y avisos que
haya publicado extensamente en papel y en linea incluyan el cargo, el correo
electronico, el nimero de teléfono y demas informacién de contacto del
Coordinador antidiscriminaciéon. E1 NMED explicara las responsabilidades
del Coordinador antidiscriminacion en sus procedimientos de reclamacién
adoptados en virtud de la seccién III, parrafo c del presente Acuerdo.

3. E1 NMED se asegurara de que las responsabilidades del Coordinador
antidiscriminacioén incluyan lo siguiente:

a) Proporcionar informacion a individuos de manera interna y externa sobre
sus derechos a servicios, recursos, beneficios y participacion en actividades
o programas del NMED, sin perjuicio de su raza, origen nacional, color,
sexo, discapacidad, edad o previa oposicion a la discriminacién.
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b) Proporcionar avisos sobre los procesos de reclamacién formal e informal
del NMED y la capacidad de presentar una denuncia por discriminacién
ante el NMED.

c) Establecer procedimientos y politicas o mecanismos de reclamacion {p. ej.,
una investigacion manual) con el fin de garantizar que todas las denuncias
por discriminacion presentadas ante el NMED en virtud de los estatutos
federales antidiscriminacién se procesen de manera rapida y adecuada. Un
elemento de las politicas y los procedimientos o mecanismos debe incluir
acceso significativo a las actividades y los programas del NMED por parte de
los individuos con dominio limitado del inglés e individuos discapacitados.

d) Garantizar el seguimiento de todas las denuncias por discriminacién
presentadas ante el NMED en virtud de los estatutos federales
antidiscriminacién, incluso cualquier problema sistematico o patron.

e) Llevar a cabo una evaluacion semestral de todas las denuncias formales e
informales presentadas ante el Coordinador antidiscriminaciéon del NMED
en virtud de los estatutos federales antidiscriminacién o demas denuncias
investigadas de forma independiente por el NMED con el fin de identificar
y abordar cualquier problema sistematico o patron.

f) Informar y aconsejar al personal del NMED sobre las obligaciones del NMED
de cumplir los estatutos federales antidiscriminacion y desempenarse como
un recurso en dichos asuntos.

g) Garantizar que los denunciantes cuenten con informacién actualizada
sobre el progreso de sus denuncias por discriminacion presentadas ante el
NMED en virtud de los estatutos federales antidiscriminacion y que se les
informe inmediatamente cualquier determinacién tomada.

h) Evaluar de forma periodica la eficacia de los esfuerzos del NMED para
prestar servicios, recursos, beneficios y participacion en las actividades o
los programas del NMED, sin perjuicio de raza, origen nacional, color, sexo,
discapacidad, edad o previa oposicion a la discriminacion.

i) Garantizar la capacitacion adecuada en los procesos formales e informales
disponibles para resolver las denuncias presentadas en virtud de los
estatutos federales antidiscriminacién.

j) Proporcionar o procurar los servicios adecuados para garantizar que
los empleados del NMED se capaciten de manera apropiada sobre los
procedimientos y las politicas antidiscriminaciéon y la naturaleza de las
obligaciones federales antidiscriminacion.

4. El Coordinador antidiscriminacion no tendra otras responsabilidades que creen
conflicto de intereses (p. €]., desempenarse como Coordinador antidiscriminacion
y asesor legal del NMED o como representante en asuntos sobre derechos civiles).

S. En el transcurso de los 30 dias posteriores a la fecha de entrada en vigencia de este
Acuerdo, el NMED designara un Coordinador antidiscriminacion y proporcionara el
aviso publico correspondiente segin se especifico anteriormente.
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6. En el transcurso de los 30 dias posteriores a la designacion del Coordinador
antidiscriminacion, el NMED reenviara a la ECRCO evidencia de que sus
responsabilidades se han incluido en la declaraciéon de obligaciones del actual
Coordinador y que dicho Coordinador ha aceptado las responsabilidades.

G. Participacion publica

1. El NMED comprende que la participacion publica significativa consiste en informar,
consultar y trabajar con comunidades afectadas y posiblemente afectadas en varias
etapas del proceso de toma de decisiones sobre el medio ambiente con el fin de
abordar sus necesidades. Consulte la Guia de participacion publica de la ECRCO de
la EPA incluida en el titulo 71 de las FR 14,207, 14,210(21 de marzo de 2006). Por lo
tanto, el NMED se asegurara de que su proceso de participacion publica esté
disponible para todas las personas, sin perjuicio de su raza, color, origen nacional
(incluso aquellos con dominio limitado del inglés), edad, discapacidad y sexo.

2. El NMED desarrollara e implementara una politica de participacion publica que
le exigira al NMED crear o llevar a cabo cada etapa enumerada desde la (a) hasta
la (i) a continuacion, cada vez que se involucren en una accién que desencadene
el proceso de participacion publica:

a) Un resumen del plan de accién del Receptor para abordar las necesidades
y los problemas de la comunidad

b) Una descripcién de la comunidad!® (incluso la demografia, la historia
y el contexto)

c¢) Una lista de contactos de los funcionarios del organismo, incluidos los
numeros de teléfono y los correos electrénicos, para permitir que el publico
se comunique por teléfono o Internet

d) Un plan de accion detallado (actividades de participacion) que el Receptor
llevara a cabo para abordar los problemas

e) Un plan alternativo para eventos inesperados

f) Los lugares donde se llevaran a cabo las reuniones publicas (se debe
considerar la disponibilidad y los horarios del transporte publico)

g) Los nombres de los contactos para obtener servicios de asistencia linglistica
para personas con dominio limitado del inglés, que incluyen la traduccion
de documentos o intérpretes para las reuniones

h) Contactos de los medios locales correspondientes (en funcién de la cultura
y las necesidades linguisticas de la comunidad)

i) La ubicacion del centro de informacion

16 Para identificar a los participantes clave de la comunidad afectada, el receptor se esforzara por crear
asociaciones con entidades publicas y privadas con el fin de compartir informacién, ademas de esforzarse por
compartir informacion en su sitio web y a través de medios de comunicacion estandar. Dicha informacion
compartida debera incluir las comunidades en la zona geografica pertinente a la actividad permitida, aquellas
personas que han previamente expresado un interés en la toma de decisiones sobre el medio ambiente, las
organizaciones de justicia ambiental, instituciones y organizaciones religiosas, la administracién publica, los
departamentos legales y de salud de universidades y facultades, gobiernos tribales y organizaciones de
servicio a la comunidad pertinentes.
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3. En el transcurso de los 60 dias posteriores a la fecha de entrada en vigencia de
este Acuerdo, el NMED reenviara a la ECRCO un anteproyecto definitivo sobre el
proceso o los procedimientos de participacion publica para su revision. La EPA
evaluara el anteproyecto sobre el proceso o los procedimientos, y proporcionara
sus comentarios en el transcurso de los 60 dias posteriores a su recepcion.

H. Plan del NMED para garantizar el acceso de personas con dominio limitado del inglés

1. EINMED desarrollara, publicara e implementara procedimientos por escrito para
garantizar el acceso significativo a todas las actividades y programas del NMED
por parte de todas las personas, incluso acceso gratuito para individuos con
dominio limitado del inglés e individuos discapacitados.

2. El NMED llevara a cabo el analisis correspondiente descrito en la Guia para
individuos con dominio limitado del inglés de la EPA establecido en el titulo 69 de
las FR 35602 (25 de junio de 2004) y http:/ /www.lep.aov con el fin de determinar
qué servicios de idioma pueden ser necesarios para garantizar que los individuos
con dominio limitado del inglés participen de manera significativa en el proceso.
El NMED debera desarrollar un plan de acceso al idioma de acuerdo con los
detalles indicados en el médulo de capacitacion de la ECRCO para individuos con
dominio limitado del inglés. http:/ /www.epa.gQv/civilriBhts /iepaccess.htm

3. En el transcurso de los 60 dias posteriores a la fecha de entrada en vigencia
de este Acuerdo, NMED reenviara a la ECRCO un anteproyecto definitivo de los
procedimientos por escrito con el fin de garantizar el acceso significativo a todas las
actividades y programas de NMED por parte de todas las personas, incluso el acceso
por parte de individuos con dominio limitado del inglés e individuos discapacitados.
La ECRCO revisara los procedimientos del anteproyecto y proporcionara sus
comentarios en el transcurso de los 60 dias posteriores a su recepcion.

L Plan del NMED para garantizar el acceso de personas discapacitadas:

1. E1 NMED proporcionara de manera gratuita servicios y recursos auxiliares
adecuados, lo que incluye, p. €j., intérpretes calificados para individuos que sean
sordos o que sufran dificultades auditivas, y para otros individuos si fuera
necesario, con el fin de garantizar la efectiva comunicacién o una oportunidad
equitativa para participar de manera absoluta en los beneficios, las actividades,
los programas y los servicios proporcionados por el NMED de forma oportuna y
de manera que proteja la privacidad y la independencia del individuo.

2. En el transcurso de los 60 dias posteriores a la fecha de entrada en vigencia de
este Acuerdo, el NMED reenviara a la ECRCO un anteproyecto definitivo de los
procedimientos por escrito con el fin de garantizar el acceso significativo a todas
las actividades y programas del NMED por parte de los individuos discapacitados.
La ECRCO revisara los procedimientos del anteproyecto y proporcionara sus
comentarios en el transcurso de los 60 dias posteriores a su recepcion.

12



Iv.

J. Capacitacion

i Enel transcurso de los 120 dias posteriores a la fecha de entrada en vigencia de
los documentos indicados en este Acuerdo, lo que incluye el cumplimiento de los
requisitos de un Coordinador antidiscriminacion, un Aviso antidiscriminacion,
los procedimientos de reclamacién y los procedimientos o procesos de
participacion publica, el NMED certificara que todo el personal correspondiente
haya recibido capacitaciéon sobre estos procesos y procedimientos, y sobre la
naturaleza de las obligaciones federales antidiscriminacioén.

ii. En el transcurso de los 90 dias posteriores a la firma de este Acuerdo, el
NMED reenviara a la ECRCO el plan que el NMED llevara a cabo para garantizar
que dicha capacitacion sea parte habitual de la capacitacién anual o de
actualizacion para el personal correspondiente.

DISPOSICIONES GENERALES

En consideracion de la implementacion por parte del NMED de los convenios

y acciones descritos en la seccion III del presente Acuerdo, la EPA finalizara su
investigacion de la denuncia n.° 09R-02-R6 y no emitira una decisién que incluya
hallazgos sobre el fundamento de la denuncia.

. A solicitud, la EPA proporcionara asistencia técnica al NMED respecto de las

obligaciones sobre derechos civiles mencionadas previamente.

. La EPA evaluara y proporcionara comentarios sobre la documentaciéon presentada

por el NMED que demuestre la finalizacién de cada compromiso (p. ej,, evidencia
sobre la publicaciéon de la designacion del Coordinador antidiscriminacion) y
brindara una evaluacion sobre si la documentacion cumple dicho compromiso.

. E1 NMED informara la finalizacién de cada compromiso identificado en virtud de

la seccion III de acuerdo con los plazos estipulados en la seccion III por correo
certificado al Director, a la Oficina Externa de Cumplimiento de Derechos Civiles
de la EPA (c6digo postal 23104), 1200 Pennsylvania Avenue N.W., Washington
D.C. 20460, en el transcurso de los 30 dias posteriores a la finalizacion por parte
del NMED de cada compromiso.

. La EPA supervisara la implementacion de los compromisos estipulados en este

Acuerdo con el fin de garantizar que se implementen de manera absoluta.
Cuando se cumplan los términos de este Acuerdo, la EPA emitira una carta para
documentar el cierre de su supervisién en la denuncia n.° 09R-02-R6 y el cierre
de la denuncia a partir de la fecha de dicha carta.

CALCULO DEL TIEMPO Y AVISOS

Segun se utiliza en este Acuerdo, el término "dias" significara un dia corrido.
Cuando se calcule un periodo de tiempo conforme al presente, en el caso en que
el altimo dia sea un sabado, un domingo o un feriado nacional, el periodo
transcurrira hasta el cierre del dia laboral del siguiente dia habil.
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B. Las notificaciones de los documentos exigidas por este Acuerdo se haran de
forma personal, por correo certificado con acuse de recibo o mediante cualquier
servicio de entrega comercial confiable que proporcione una verificacion de la
entrega por escrito.

C. Los documentos presentados por el NMED a la EPA deberan enviarse al Director,
a la Oficina Externa de Cumplimiento de Derechos Civiles de la EPA (c6digo
postal 23104), 1200 Pennsylvania Avenue N.W., Washington D.C. 20450.

D. Los documentos presentados por la EPA ante el NMED deberan enviarse al
Secretario de Gabinete, Departamento Ambiental del Estado de Nuevo México,
Harold Runnels Building, 1190 St, Francis Dr., Suite N4O50, Santa Fe, NM,
87505, o al servicio postal de los Estados Unidos, Secretario de Gabinete,
Departamento Ambiental de Nuevo México, P.O. Box 5469, Santa Fe, Nuevo
México 87502.

VIGENCIA DEL ACUERDO

A. E1 NMED comprende que al firmar el presente Acuerdo, acepta proporcionar
datos y demas informacion de manera oportuna de acuerdo con los requisitos de
informe de este Acuerdo. Ademas, el NMED comprende que durante la supervision
de este Acuerdo, si fuera necesario, la EPA puede visitar al NMED, entrevistar al
personal y solicitar datos o informes adicionales que sean necesarios para que la
EPA determine si el NMED ha cumplido con los términos de este Acuerdo y que
cumple las reglamentaciones de la EPA que implementan los requisitos federales
antidiscriminacion en el titulo 40 del CFR, parte 7, que son los asuntos por tratar
en este caso.

B. El NMED entiende que la EPA finalizara su supervision de este Acuerdo cuando
esta determine que el NMED ha implementado de manera absoluta este Acuerdo
y que el incumplimiento de cualquier término de este Acuerdo podra causar la
reapertura de la investigacion por parte de la EPA.

C. Si alguna de las Partes desea modificar alguna porcion del Acuerdo debido al
cambio de algunas condiciones que imposibilita el cumplimiento, o debido a una
modificacion material de las autoridades o algtn programa del NMED, o por
algin otro buen motivo, la Parte que solicita la modificacién debera notificar
de inmediato a la otra parte por escrito, y debera describir los hechos y las
circunstancias que justifican la modificacion propuesta. Toda modificacion a
este Acuerdo entrara en vigencia solamente mediante un acuerdo por escrito
celebrado entre el Director del NMED y el Director de la EPA.

D. Este Acuerdo constituye el Acuerdo completo entre el NMED y la EPA respecto de
los asuntos abordados en el presente, y ninguna declaracién, promesa o acuerdo
realizado por cualquier otra persona debera interpretarse que modifica cualquier
compromiso o término de este Acuerdo, a excepciéon de las disposiciones
especificamente acordadas por el NMED y por la EPA de acuerdo con las
disposiciones de la seccién VI. parrafo c que antecede.
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E. El presente Acuerdo no afecta la responsabilidad continua de del NMED
de cumplir con el titulo VI o demas leyes federales antidiscriminacion y las
reglamentaciones de la EPA estipuladas en el titulo 40 del CFR, parte 7, hasta
§ 7.85, y tampoco afecta la investigacion por parte de la EPA de ninguna
denuncia del titulo VI o ninguna otra denuncia de derechos civiles federales
ni aborda ninglin otro asunto que no esté cubierto por este Acuerdo.

F. La fecha de entrada en vigencia de este Acuerdo es la fecha en la que ambas
Partes hayan firmado el Acuerdo. Este Acuerdo puede firmarse en varios
ejemplares. El Secretario de Gabinete, en calidad de oficial del NMED, tiene la
facultad de celebrar el presente Acuerdo a los fines de realizar las actividades
enumeradas en estos parrafos. La Directora de la ECRCO tiene la facultad para
celebrar el presente Acuerdo.

En representacion del Departamento ambiental de Nuevo México.

w207 D A ri 0/1/17

Butch Tongatc (Fecha)
Secretario-Persona

En representacion de la Agencia de Proteccion Ambiental

% Enero 19, 2017
A e

——

Lilian S. Dorka (Fecha)

Directora
Oficina Externa de Cumplimiento de Derechos Civiles
Oficina del Abogado General
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7004-1160-0002-3622-9360 EPA File No.: 10D-13-R5

Director LaMar Hasbrouck, MD
[llinois Department of Public Health
535 West Jefferson St.

Springfield, Illinois 62761-5085

Re: Rejection of Administrative Complaint

Dear Director Hasbrouck, MD:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
received an administrative complaint on May 15, 2013, alleging that the Illinois
Department of Public Health (IDPH) violated Title VI of the Civil Rights Act of 1964, as
amended, and the EPA’s nondiscrimination regulations found at 40 C.F.R. Part 7.

Pursuant to the EPA’s nondiscrimination regulations, the Office of Civil Rights
(OCR) conducts a preliminary review of discrimination complaints to determine
acceptance, rejection, or referral (See 40 C.F.R. § 7.120(d)(1)). For a complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA's Part 7 regulations (nondiscrimination regulations).

First, the complaint must be in writing. Second, the complaint must describe an
alleged discriminatory act that, if true, would violate the EPA’s nondiscrimination
regulations (i.e., an alleged discriminatory act based on race, color, national origin, sex,
age, or disability). Third, the complaint must be filed within 180 days of the alleged
discriminatory act. Finally, the complaint must be filed against an applicant for, or
recipient of, EPA assistance that allegedly committed the discriminatory act. For your
reference, a copy of the EPA’s nondiscrimination regulations is enclosed.

The EPA has concluded that the allegation described in the complaint does not
meet jurisdictional requirements because the complaint does not provide evidence of a
discriminatory act that is based on race, color, national origin, sex, age, or disability.
Should the complainant provide the EPA with additional information which meets the
basis of our regulations, an investigation may be initiated evaluating your compliance
with 40 C.F.R. Part 7. A copy of these regulations are enclosed with this letter.

Internet Address (URL) « hitp://www epa gov
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015-3430-0001-1742-8062 EPA OCR File No.: 10R-98-R2

The Honorable Jose E. Serrano
Congress of the United States
House of Representatives

2227 Rayburn House Office Building
Washington, D.C. 20515

Re: Letter of Closure of Administrative Complaint

Dear Congressman Serrano:

This letter concerns the administrative complaint submitted to the U.S.
Environmental Protection Agency (EPA) Office of Civil Rights (OCR) by you on
behalf of your constituents in the South Bronx area of New York City, dated May 26,
1998, supplemented on December 23, 1998, and on May 16, 1999. The complaint
alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) as amended,
42 United States Code (U.S.C.) §§ 2000d to 2000d-7, and EPA’s implementing
regulations found at 42 U.S.C. Part 7, by the New York State Department of
Environmental Conservation (NYSDEC)! and the New York City Department of
Sanitation (DSNY).? This letter addresses the following allegations, which were
accepted by OCR against the NYSDEC and DSNY on March 11, 1999, and October
25, 1999, respectively:?

Allegation 1 - NYSDEC's renewal of solid waste permits for the Triboro
Fibers facility on February 10, 1998, and renewal of a permit for the A.J.

1 NYSDEC receives federal funds from EPA.

2 Formerly referred to as NYCDOS.

3 Acceptance of Complaint letter from Anne Goode, Director, OCR, EPA to Complainants,
NYSDEC (March 11, 1999). See also Acceptance of Complaint letter from Anne Goode,
Director, OCR, EPA to Commissioner Kevin Farrell, DSNY (October 25, 1999).

Intemet Address (URLJ§ * http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 20% Postconsumer)



Recycling facitity on May 5, 1998,% results in a discriminatory effect on
African Americans and Hispanics.?

Allegation 2 - DSNY's renewal of permits for waste transfer stations (WTSs)
in the South Bronx contributes to the clustering of WTSs and
disproporticnate environmental and public health burdens in two
predominantly minority community districts while benefiting New York City’s
predominantly white community districts.®

As explained more fully below, OQCR is closing this matter against NYSDEC as it
relates to the Triboro Fibers facility because the facility located at the 770 Barry
Street address location is no longer operational.

OCR is also closing the inquiry into the aliegation against NYSDEC as it relates to
the permitting of the A.J. Recycling facility based on a number of considerations
inctuding: reports submitted to NYSDEC refiecting the facility’s reduced contribution
to the degradation of regional air quality; special permit conditions and operational
changes that have occurred at the facility; and improvements to the general waste
management operations. Collectively, these factors show changes in the overall
circumstances since the complaint was filed.

Ultimately, there is insufficient evidence to show that the proposed emissions from
the A.], Recycling facility cause or contribute to unhealthy air quality levels or cause
or contribute to degradation in local air quality. Accordingly, there is also
insufficient evidence to conclude that any emissions from the A.J. Recycling
facility’s proposed modifications would contribute to air quality impacts in a
discriminatory manner on the basis of race, color, or national origin.

In addition, OCR is closing its inquiry into the allegation relating to DSNY because it
has not been a recipient of EPA federal financial assistance since December 31,
2000.7

I. BACKGROUND
Complainants in this matter are a group identified as “"Concerned Citizens.” In a

letter dated May 26, 1998, Concerned Citizens submitted a Title VI complaint which
alleged that the residents living in the South Bronx communities were experiencing

4 The original accepted allegation incorrectly identified both facilities as receiving solid waste
permit renewals, The A.J. Recycling facility did receive a solid waste permit, but Triboro
Fibers was a recycltables handling and recovery facility (RHRF). RHRFs are required o be
registered with (rather than permitted by) the NYSDEC. The original allegation did not
explain this distinction.

5 See footnote 3 above,

§ See footnote 3 above.

? According to U.S. EPA’s Integrated Grant Management System Database, EPA Region 2
provided a grant to DSNY on September 29, 2000. The project ended on December 31,
2000. Notwithstanding this change in recipient status, this letter will include information
about the allegations related to DSNY.



discriminatory environmental and public health burdens due to the number of waste
transfer stations located in their communities.® You represent the 15%
Congressional District of New York in the Bronx and subsequently provided OCR
with supplemental information on behalf of your constituents.®

NYSDEC is a recipient of EPA financial assistance. It is empowered to conserve,
improve and protect New York state’s natural resources and environment and to
prevent, abate and control water, land and air poliution, in order to enhance the
health, safety and welfare of the people of the state and their overali economic and
social well-being.

NYSDEC regulates construction and demolition (C&D) debris processing facilities
through permitting or registration.® Facilities processing uncontaminated C&D
debris are registered, and facilities processing C&D debris that is contaminated
and/or commingled with other solid waste are permitted. NYSDEC regulates
recyclables handling and recovery facilities (RHRFs) solety through registration.
NYSDEC also issues permits statewide to WTSs that receive 12,500 tons (50,000
cubic yards) or more of household waste per year, and registers WTS3s that receive
less than this amount per year.

NYSDEC regulates the A.J. Recycling faciiity as a permitted C&D debris processing
facility. A.J. Recycling facility is located within an area zoned predominantly for
manufacturing purposes {M-1 and M-3). According to zoning records, A.J.
Recycling is surrounded by an industrial district for at least a quarter of a mile.
NYSDEC also regulated the Triboro Fibers facility as a registered RHRF.

As stated above, DSNY has not been a recipient of EPA federal financial assistance
since December 31, 2000. However, it is responsible for managing New York City’s
solid waste, which includes garbage and recycling collection, street cleaning, and
snow removal, Title 16, Chapter 4 of the Rules of the City of New York identifies
the rules and regulations promulgated by DSNY applicable to transfer stations,
including but not limited to C&D debris transfer stations, such as A.J. Recycling.
DSNY has promulgated general and specific regulations applicable to non-
putrescible solid WTSs, C&D debris transfer stations and fill material transfer
stations, putrescible solid waste transfer stations, and intermodal solid waste
container facilities (facilities served by rail or vessel transporting containerized solid
waste).

COMPLAINANT'S ALLEGATIONS AND SUPPORTING INFORMATION

The Concerned Citizens complaint named both DSNY and NYSDEC as respondents
because they issued construction and operation permits to the facilities.

8 Latter from Concerned Citizens to Jeanne M, Fox, EPA Regional Administrator, Region 2
(May 26, 1998).

% This information is discussed further below,

8 New York State regulations pertaining to solid waste management facilities, including
WTSs, C&D debris processing facilities, and RHRFs, are found in the New York Code of Rules
and Regulations Part 360.



Specifically, the complaint states that NYSDEC issued a renewal for the Triboro
Fibers facility and a permit for the A.J. Recycling facility within 180 calendar days
prior to the filing of the Title VI complaint.’' In your December 23, 1998 letter, you
alleged that permitting actions by DSNY and NYSDEC were specific discriminatory
acts that occurred within 180 calendar days prior to the May 29, 1998 complaint
filing.*?

The complaint asserts that there were over sixty waste facilities in Community
Boards 1 and 2,*? including approximately thirty-five WTSs, several sewage
treatment plants, a major bio-solids processing facility, numerous automotive
yards, and metal finishing shops.* Additionally, the complaint states that the area
has more land zoned for M-3 usage {land reserved by the city for the most noxious
uses) than any other area in the city.13

The complaint further states that based on the 1990 U.5. Census, the district has a
total population of 581,053, of whom 342,897 (59.0%) are Hispanic and 199,808
{34.4%) are African American. The complaint also states that these minority
groups make up 95% of the Congressional District and that Community Board 1 has
a total population of 77,214, of whom 51,627 {66.9%) are Hispanic and 23,356
(30.5%) are African American. According to the complaint, Community Board 2
has a total population of 39,443, of whom 31,115 (78.9%) are Hispanic and 7,463
(9.7%)® are African American.

Finalty, the complaint outlines the alleged health impacts experienced by the
residents of the South Bronx, which include increases in:

asthma rates;
respiratory diseases;
pneumonia;
influenza; and
skin/breast cancer.’

4 4 & & ¢

1 | etter from Congressman Jose £, Serrane et af. to Anne Goode, Director, OCR, EPA
(December 23, 1998). During the course of its investigation, OCR Jearned that the Triboro
Fibers facility, which is a RHRF, was only registered with the state and was not permitted.
12 | otter from Concerned Citizens te Jeanne M. Fox, EPA Regional Administrator, Region 2
(May 26, 1938).

2 Community Boards 1 and 2 occupy the south-southwest tip of the Branx, along the East
River from the outlet of the Hudson River to the outfet of the Bronx River. They include the
Port Morris, Mott Haven, Melrose, and Hunts Point neighborhoods.

141 etter from Congressman Serrano to Anne Goode, Director, OCR, EPA (December 23,
1998).

15 | etter from Concerned Citizens to Jeanne M, Fox, EPA Regional Administrator, Region 2
(May 26, 1998).

% according to the 1990 Census data, the percentage for African Americans in Community
Board 2 was 15%.

17 administrative Complaint supplement letter from Congressman Serrano to Ann Goode,
Director, OCR, EPA, page 4. (December 23, 1998).
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The complaint cites statistics compiled in various studies conducted in the 1980s
and 1990s by the New York State Department of Health (NYSDOH), the United
Hospital Fund, and the Mount Sinai Medical Center, which describe the Hunts Point
and Mott Haven communities as suffering the highest hospitalization rates for
asthma in New York, as well as the United States.!®

In addition, the complaint cites to: "1) a 1993 study depicting the asthma
hospitalization rate for children ages 0-17 years old in these communities was over
18 per 1,000 on average, more than three times the national rate for this age
group, and over twice the city rate; and 2) a 1998 health study conducted by the
Hunts Point Childhood Health Promotion Initiative and the NYSDOH that included
the responses of over 2,500 children attending three public schools in Hunts Point,
which found that over 21% of the children surveyed have asthma."?®

EPA’s ACTIONS BETWEEN 1998 — 2009

When the waste transfer station issues were brought to EPA’s attention, the
community alleged i was suffering from air quality, traffic, litter, noise and other
impacts resulting from the proliferation of waste transfer stations in the South
Bronx. Moreover, with the prospect of closing Staten Island’s Fresh Kills landfill
(the nation’s largest at the time}, the affected community was apprehensive about
the Fresh Kills landfill closure exacerbating the conditions for the South Bronx. EPA
worked with the community on an ongoing basis to provide technical assistance on
waste management and air quality. For example, EPA Region 2 served in an
ombudsman role to channel community concerns to the appropriate city and state
agencies for action. EPA Region 2 also served on the City’s Fresh Kills Closure Task
Force and raised community concerns.,

In November 1998, EPA Region 2 co-organized a National Environmental Justice
Advisory Committee (NEJAC) tour of waste transfer stations in New York City. Both
you and Congresswoman Nydia Velazquez participated in the event. In addition,
you secured $3.85 million in Special Appropriations, which EPA used to provide a
series of grants between 1999 and 2009 to the NYU School of Medicine and NYU’s
Wagner Graduate School of Public Service. The funds were also used in the South
Bronx for air monitoring studies, human exposure studies at schools, Geographic
Information Systems mapping and community education and engagement.

As a result of EPA's involvement in the South Bronx and similar impacted
communities, EPA published “Waste Transfer Stations: A Manual for Decision-
Making” in 2002.7%° In publishing this document, EPA intended to help state and
local decision makers understand best practices for waste transfer station siting and
operation. In the years since the complaint was filed, changes made by New York

18 administrative Comptlaint supplement letter from Congressman Serrano to Ann Goode,
Director, OCR, EPA, page 4 (December 23, 1998).

9 Id.

28 £pA’s Office of Solid Waste, members of the Solid Waste Association of North America
Focus Group and the NEJAC Waste Transfer Station Working Group reviewed and provided
comments on this draft document.



City and the NYSDEC in planning, policy, regulatory and enforcement actions, as
further discussed in this letter, have improved environmental conditions in the
community in terms of waste transfer station impacts.

NYSDEC’'s COMMISSIONER POLICY 29

On March 19, 2003, NYSDEC issued Commissioner Policy 29 (CP-29),%! which
applies to C&D facilities. This policy provides guidance for incorporating
environmental justice concerns into the NYSDEC's envircnmental permit review
process and its application of the State Environmental Quality Review Act, The
policy also incorporates environmental justice concerns into some aspects of the
NYSDEC's enforcement program, grants program and public participation
provisions.

For example, upon initial receipt of a solid waste permit application or application to
increase the design capacity or tonnage allowed for management under an existing
permit, NYSDEC conducts a preliminary screen to identify whether the proposed
action is in or near a potential environmental justice area(s) and to determine
whether potential adverse environmentai impacts related to the proposed action are
likely to affect a potential envireanmental justice area(s).?? This determination is
made through the use of a geographic information system application that
examines the potential adverse environmental impacts on any census block groups
that have either low-income or minority communities, each of which is defined in
CP-29.2* Those permit applications which possibly may have impacts on potential
environmental justice areas were subject to the procedural requirements contained
in CP-29.2* A common trait among those types of applications is the requirement
for the development of an enhanced public outreach plan to engage the publicin a
dialogue on potential project impacts.?®

DSNY's COMPREHENSIVE SOLID WASTE MANAGEMENT PLAN

In September 2006, DSNY submitted its Comprehensive Solid Waste Management
Plan (SWMP) to NYSDEC.%® According to DSNY, a key principle that guided the
development of the SWMP was to “treat each borough fairly;” i.e., that
responsibility for the City’s waste management system should be silocated
equitably throughout the City, in each of the five boroughs.?” The SWMP called for
the establishment of four converted marine transfer stations (MTS) —~ two in
Brooklyn, one in Queens, and one in Manhattan, as well as a truck-to-rail waste

2L hitp://www.dec.ny.gov/regulations/36951.html.,

2 Id.

3 Id.

24 | atter with list of WTSs in Community Boards 1 and 2 in 1998 and 2013 from Kenneth B.
Brezner, P.E., Regional Materials Management Engineer, NYSDEC, Region 2 to Vicki Simons,
Acting Director, OCR, EPA (May 15, 2013).

%3 Id.

26 |etter from Cari Johnson, Deputy Commissioner, NYDEC to Harry Szarpanski, P.E.,
Assistant Commissioner, DSNY (October 27, 2006).

27 hitp://wwwl.nyc.gov/assets/dsny/downtoads/pdf/about/laws/swmp_exec_summary.pdf.
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transfer station in Staten Isiand - as key elements to support this principle.
NYSDEC approved the SWMP on QOctober 27, 2006.?® With regard to
impiementation of the SWMP, DSNY entered into a 20-year contract with Waste
Management, Inc. to deliver all Bronx refuse to the Harlem River Yards facility,
where it will be transported for final disposal outside of the City via rail.2®

Moreover, the SWMP, which NYSDEC approved, states that DSNY will improve
conditions at waste transfer stations, including those in the South Bronx, by taking
actions identified in its SWMP, which include:

« Implement more stringent operation and maintenance requirements, such as
restrictions on air emission from stationary equipment and non-road vehicles
and installation of state-of-the-art odor control equipment at all putrescible
transfer stations;

+ Impose limitations on the siting of new solid waste transfer stations and the
expansion of existing facilities;

« Address truck traffic by conducting a feasibility study of redirecting truck
routes; and

« Redistribute/limit capacity in communities with greatest concentration of
transfer stations.

II. FACTUAL FINDINGS

EPA gathered information from NYSDEC and DSNY regarding the Triboro Fibers
facility and the A.J. Recycdling facility, as well as information about overall changes
that have affected WTSs in New York City in recent years.

A. ALLEGATION 1 - NYSDEC’S RENEWAL OF SOLID WASTE PERMITS FOR THE
TRIBORO FIBERS FACILITY ON FEBRUARY 10, 1998, AND RENEWAL OF A
PERMIT FOR THE A.J. RECYCLING FACILITY ON MAY 5, 1998, RESULTS IN
A DISCRIMINATORY EFFECT ON AFRICAN AMERICANS AND HISPANICS.

Triboro Fibers Facility

The Triboro Fibers facility has not operated af the 770 Barry Street address since
September 10, 2003.%° NYSDEC provided OCR with the letter that described the
closure certification for the Triboro Fibers facility, which was a facility leased by
Triboro Fibers, Inc. to sort, recycle and ship newsprint and retated paper
recyclables.

An NYSDEC inspection of the Triboro Fibers facility took place prior to April 29,
2003, which verified that there was no waste or recyclable material visible outside

28 Id.

2 Id.

30 Letter from Earth Tech Northeast, Inc. to Armand De Angelis, Division of Solid and
Hazardous Materials, Region 2, NYSDEC {July 10, 2003).
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the storage areas,3! This location is now occupied by a local food supplier,
Casablanca Commissary, Inc.3* NYSDEC conducted a final inspection on September
8, 2003, in order to determine compliance with the closure requirements of 6 CRR-
NY Part 360.3°

Triboro Fibers Inc. requested that an environmental engineering consultant
company, Earth Tech Northeast, Inc., assist in completing the facility’s closure
certification. On June 3, 2003, Earth Tech Northeast, Inc. performed a closure
certification inspection of the facility and found no evidence of any remaining
recyclables,?*

Because the Triboro Fibers facility at the 770 Barry Street location is no longer
operational, the allegation as to this facility is rendered moot. Accordingly, OCR is
administratively closing the portion of the complaint against NYSDEC involving
Triboro Fibers and will take no further action on it effective the date of this letter.

A.J. I ifi

As noted previously, NYDEC regulated A.J. Recycling as a permitted facility because
it processes C&D debris that is contaminated and/or commingled with other solid
waste.

A.). Recycling Facility’s Permit

OCR’s inquiry revealed that NYSDEC has made changes in its permit requirements
for C&D debris processing facilities, such as A.J. Recycling. Specifically, NYSDEC
requires that all processing, tipping, storage, compaction and related activity be
conducted in an enclosed or covered area.®® Moreover, the SWMP, which was
approved by NYSDEC, states that DSNY will address the siting of C&D facilities and
other waste facilities in the South Bronx community by meeting the stated goals of
its SWMP, which include:

3 rd.

32 http://www.nyc.gov/html/doh/downioads/pdf/cdp/licensed-commissaries-depots. pdf,

33 & NYCRR 360-1.14{w). The requirements under this regulation include the following:
The owner or operator of any active or inactive solid waste management facility
must, upon termination of use, properly close that facility and must monitor and
maintain such closure so as to minimize the need for further maintenance or
corrective actions and to prevent or remedy adverse environmental or health impacts
such as, but not limited to, contravention of surface water and groundwater guality
standards, gas migration, oders and vectors. Termination of use includes those
situations where a facility has not received solid waste for more than one year,
unless otherwise provided by permit, or if the permit has expired. Termination of use
also results from permit denial or order of the commissioner or of a court. Specific
closure measures which may also include corrective actions as specified in this Part
are subject to approval by the department.

34 | etter from Earth Tech Northeast, Inc. to Armand De Angelis, Division of Solid and

Hazardous Materials, Region 2, NYSDEC. {July 10, 2003).

35 6 NYCRR 360-11.4



« Expansion of barge and rail export of commercial waste;
» Redistribution of commercial waste flow;

» Minimizing truck trips associated with disposal of Manhattan’s commercial
waste; and

¢ Limiting siting of new facilities in communities with the greatest
concentration of transfer stations.®

QCR also learned that facilities possessing a Part 360 permit, including the A.J.
Recycling facility, must operate with special permit conditions.?” These special
conditions, which were present in the A.J. Recycling facility’s 2011 permit, include,
but are not limited to the folHowing:

Except as provided in subparagraph (b) of this Special Condition, any
proposed change, inciuding but not limited to one that would (i) affect the
hours of facility operation; or (ii) increase the volume(s) or vary the type(s)
of any waste accepted at the facility; or {iii} increase the parking or queuing
of vehicles associated with the subject facility; or (iv) increase the physical
extent of the facility; or {v) increase the transportation, noise, odor, dust, or
other impact of the facility, reguires prior written authorization from the
Department in the form of a permit or permit modification. No such change
is to be initiated unless and until first obtalning such permit or permit
modification.8

There must be no on-street truck queuing in association with the operation of
the subject facility.?®

Before changing the time that a facility processing or storage area would be
periodically cleared of material, as specified in Section 4.16 of the
Engineering Report cited in Special Condition 16, above, the Permittee must
request such change in writing and receive the Department’s written
authorization for such change.?

DSNY has renewad the facility’s permit annually since 2003.%4! To obtain renewal,
the facility must remain in compliance with DSNY's operating rules and with the
applicable regulations of the NYSDEC.*? Renewal requires payment of a fee and

36 hitp://wwwil.nyc.gov/assets/dsny/downioads/pdf/about/laws/swmp_exec_summary.pdf,
37 The New York State SWMP administers Part 360 permits, registrations, variances and
other permit-related determinations regarding the construction and operation of solid waste
management facilities. See a/so http://www.dec.ny.gov/chemical/8458 . html.

38 A.J. Recycling Inc., DEC Permit No, 2-6C07-00137/00001 page 3 17. a (June 29, 2011).
3% Id, at 4. 24.

i Id. at 4. 27,

1 { etter from Steven N. Brautigam, Assistant Commissioner, DSNY to Vicki Simons, Acting
Director, OCR, EPA at page 2. (July 10, 2013),

42 Id.



submission of an annual report by a certified engineer that the facility complies with
applicable manufacturing district performance standards of NYC's Zoning
Resolution, which relate to noise, particulate matter, odor and enclosure.*3

As required by New York Code of Regulations, the A.J. Recycling facility is listed in
New York City’s SWMP as one of the private faclilities upon which the City/planning
unit relies to process commercial sector solid waste, including waste from
residential construction and renovation projects.** Pursuant to DSNY’s authority
under the City Charter and Administrative Code, DSNY’s reguiation involves regular
inspections {3-4 full inspections, plus several drive-by inspections per month).4>
DSNY issued a permit modification in 2003 to allow A.J. Recycling to expand the
area of its facility by adding lots 340 and 342, which did not involve any increase in
storage or throughput volume or additional processing equipment.?® An
environmental review was conducted for the facility and a Negative Declaration was
issued in support of the finding that the expansion would not result in a significant
adverse environmental impact.*’

The A.J. Recycling facility was granted a permit renewal on May 5, 1998, through
May 2003, which outlined a number of changes, including the authorization to
install a sand interceptor and detention tank in a vacant lot.*® As listed below,
additional permit modifications include both operational changes and site
reconfigurations:

= 0On December 1, 2004, a monitor account was added. (This resulted in an
increase in NYSDEC inspections at the facility).*®

= 0On March 12, 2007, the facility added a misting system (misting system
increases dust control}.>®

» On June 29, 2011, the facility added a picking station, scale, and another lot
across the street. (The picking station increases recycling, the scale
addresses the Department of Transportation’s road weight restrictions and
the additional lot accommodates truck queuing).>!

3 Id.

4“4 Id. at 1-2.

45 [ etter from Steven N. Brautigam, Assistant Commissioner, DSNY to Vicki Simons, Acting
Director, OCR at page 2, EPA. (July 10, 2013). Id. at 1.

46 Id.

47 Id.

8 parmit renewal letter from John J, Ferguson, Regional Permit Administrator, NYSDEC,
Division of Environmental Permits, Region 2 Office to Paul D. Casowitz, Sive, Paget & Riesel.
(May 5, 1998).

49 Email from Kenneth B. Brezner, P.E., Regional Materials Management Engineer, Region 2,
Division of Materials Management, NYSDEC to George Pavlou, Depuly Regional
Administrator, Region 2, EPA. (November 25, 2011}.

50 1d.

51 1d.
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In 2009, DSNY reviewed an application to reconfigure the facility and authorized
the following:

* Add three lots across from the Faile Street address, to provide truck staging,
truck scales and waste truck queuing as part of facility operations. This
would improve the facility operations, and reduce the queuing of trucks on
focal streets;>?

* Replace a diesel~-powered screener with an electrical power screener which
will produce lower emissions. No increase in daily throughput volume was
requested. An environmental review of this proposed permit modification,
including a review of air quality impacts conducted by the City’s air guality
staff of the Department of Environmental Protection, found that it would not
result in significant adverse environmental impacts.=3

Lastly, OCR’s review of records for the A.J. Recycling facility included inspection
reports dating back to the mid-1990s to FY 2015, which show that there have been
no significant operating violations.

A.J. Recycling Facility’s Effect on Air Quality

The complaint expressed concerns regarding the effect of facility operations on air
quality and heaith in the South Bronx. To assess the air quality effects of the AJ
Recycling facility operations, EPA reviewed a detailed air quality analysis performed
by the facility's consultant for the permit modifications proposed in 2009-2010.

Specifically, OCR reviewed A.J. Recycling’s Air Quality Analysis reports, dated
September 14, 2009, and October 15, 2010 prepared by Galli Engineering, P.C. and
Sandstone Environmental Associates, Inc. Both documents were developed to
satisfy New York City's Environmental Quality Review (CEQR) obligations as
outlined in the CEQR Technical Manual.

The CEQR is New York City’s “process for implementing the State of New York's
Environmental Quality Review Act (SEQRA), by which agencies of the City of New
York review proposed discretionary actions to identify and disclose the potential
effects those actions may have on the environment.” Furthermore, "SEQRA
permits a focal government to promulgate its own procedures, provided they are no
tess protective of the environment, public participation, and judicial review than
provided for by the state rules.”

52 Letter from Steven N. Brautigam, Assistani Commissioner, DSNY to Vicki Simons, Acting
Director, OCR, EPA at page 4. {July 10, 2013).

53 Id,

54 City Environmental Quality Review Technical Manual, Revised May 2010, p. 1-1.

5 Id,
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The CEQR Technical Manual defines the criteria for proposed action conditions which
mandate air guality evaluations.>® The CEQR Technical Manual was adopted in
1991 and subsequently revised in 2001, 2010, 2012, and 2014. As part of the OCR
inquiry, OCR did not review each of the CEQR Technical Manuals or the asscciated
guidance documents to determine the operational compliance with the local
requirements or re-run the air quality models to identify and confirm the accuracy
of the results. Each of the air models was used in general accordance with the
specifications outlined in the respective technical manual that was in effect at the

time of the performance.

As highlighted in Table 1 below, A.J. Recycling’s proposed modifications
satisfied two (2} of the proposed action conditions that resulted in the performance
of air quality evaluations for the site.

Table 1%
CEQR Criteria for Scope of Work
Analysis
Criteria Proposed Action Conditions Required

Actions generating 100 or | The maximum number of additional No
more peak-hour auto trips | vehicular trips in an hour would be 10.

Based on NYCDEP's current screening

procedures, the threshold volume of truck
Actions resulting in a trips would be total emissions equivalent to
substantial number of 2008 PM2.5 emissions from 12, 19, or 23 No
diesel vehicle trips Heavy Duty Diesel Vebhicles, depending on

the roadway type. This is higher than the

maximum hourly increment of 10 truck

trips,
Actions using fossil fuels No fossil fuel would be used for HVAC. No
for HVAC systems
Actzo_n_s resuiting. n No sensitive uses are within 400 feet of the
sensitive uses W'thm. 400 tocations of the existing or proposed areas No
feet of a manufacturing or of aperations
processing facility '
A_ctlc‘ms resulting in any The facility would not generate odors. No
significant odors
Actions that would include | The facility would generate combustion
operation of manufacturing | pollutants from equipment used to process Yes

or processing facilities

the waste.

% Id.

57 Galli Engineering, P.C and Sandstone Environmental Associates, Inc.; AIR QUALITY
ANALYSIS, A.J. RECYCLING, INC., 325 Faile Street Bronx, NY 10474; September 14, 2009,

p.3.
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Non-point sources include fuel combustion
and fugitive dust emissions from trucks and
equipment on the site, as well as fugitive
dust emissions from materials handling
such as tipping, loading, and transfer of
materials.

Actions that would create
non-point sources such as
particles from unpaved
surfaces and storage piles
(fugitive dust)

Yes

Although no state permits were required for the proposed actions, the total
emissions were calculated to determine the potential to emit (PTE)"® and contrasted
to the state and federal significant de minimis criteria to demonstrate conformance
with the State Implementation Plan (SIP). As a result, both documents were
subsequently submitted to the NYSDEC as part of the facility’s engineering records.

The scope of the air quality analysis evaluated existing and background
concentrations for carbon monoxides (CO), nitrogen dioxide (NQ3), sulfur dioxide
(S03), inhalable particulate matter (PMy, and PMs.5); calculated air emissions from
on-site vehicles and equipment for volatile organic compounds {VOC), CO, SO,
NO., and PM (10 and 2.5); and modelled air emissions from on-site sources utitizing
AMS/EPA Regulatory Model (AERMOD). The modelted air concentrations were
compared to the National Ambient Air Quality Standards (NAAQS), as appropriate.

The 2009 and 2010 air quality analyses evaluated potential air impacts from a "No
Action’ versus ‘Action’ scenario associated with A.J. Recycling’s proposed physical
re~configuration and operational alterations, which were identified as follows:

Installation of a new picking station in the processing yard,;

» Anincrease in the on-site storage capacity from 800 cubic yards to 1400
cubic yards;

» The addition of three property lots to contain one 2-story building, scales,
and relocated queuing area;

e The replacement of a diesel screener with an electric picking line;

e The construction of a concrete pad for the picking station; and

« Rearrangement of on-site storage on existing lots.

The A.]). Recycling facility’s current and proposed operational and physical location
changes generated pollutants from equipment that processed the wastestream, and
non-point sources of fuel combustion from equipment and materials handling.®® No
analysis of pollutant concentrations from off-site truck traffic was included as part
of the evaluation, since the maximum hourly number of truck trips (26 truck trips
per hour) fell below the screening thresholds for CO and PM.s. Similarly, due to
the non-putrescibie nature of the wastestream, C&D debris, no analysis of odors
was compieted.

% 6 NYCRR Part 201.

39 From Table 1 above: Non-point sources include fuel combustion and fugitive dust emissions
from trucks and eguipment on the site, as well as fugitive dust emissions from materials
handling such as tipping, loading, and transfer of materials.
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The 2009 and 2010 air modelling reports were developed independently and in
accordance with applicable state and local requirements at the time of the
evaluations. The October 2010 air modelling report was performed in general
accordance with New York City’s technical requirements and guidance documents
and appears to be generally consistent with EPA’s modelling guidelines. Due to the
replacement of the diesel-powered screener with an electric picking station, the
emissions under the proposed ‘Action’ scenario were lower than the emissions
under the ‘No Action’ scenario. See Table 2 below. On-site equipment
contributed to the majority of the pollutant emissions of CO, S0;, and nitrogen
oxides (NOx). These results additionally stated that the material handling process
(e.g., storage piles) contributed to the PMyo and PM..s emissions,

Table 2%°
No Action v. Action Scenarios
No Action Action Difference
Carbon Monoxide
On-site trucks 0.13 0.15 0,02
On-site equipment 1.40 1.23 -0.17
Piles 0.00 0.00 0.00
Total 1.53 1.38 -0.15
Volatile Organic Compounds
On-site trucks 0.02 0.02 0.¢0
On-site equipment (.54 0.51 -0.04
Piles .00 0.00 0.00
Total 0.57 0.53 -0.04
Sulfur Dioxide
On-site trucks 0.00 0.00 G.00
On-site equipment 1.86 1.77 -.09
Piles 0.00 0.00 0.00
Total 1.86 1.77 -0.08
Nitrogen Oxides
Qn-site trucks 0.17 0.20 0.03
On-site equipment 8.00 7.60 -0.40
Piles 0.00 0.00 0.00
Total B8.17 7.80 -0.37
PM10
On-site trucks 0.62 G.06 0.04
On-site equipment 2.73 2.65 -0.08
Piles 3.18 3.06 -0.12
Total 5.93 5.77 -0.16

80 The units in Table 2 are tons/year. The No Action and Action Scenarios represent A.l.
Recycling's operations before and after the proposed physical re-configuration and
operational alterations, respectively. The difference in emissions between these two
scenarios is shown in the {ast column. Note that all numbers are rounded to two decimal
points.
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PM2.5

Cn-site trucks 0.00 0.00 0.00
Cn-site equipment 0.44 0.36 -0.08
Piles 0.47 0.46 -0.01
Total 0.91 0.82 -0.09

Based on the October 2010 air quality assessment report, the ‘Action’ scenario is

projected to result in lower air concentrations than the (current) *‘No Action’

scenario for all pollutants {/.e., there will be an improvement in air quality). See
Table 3 below. For those NAAQS pollutants for which the area is designated
attainment (see Regional Air Quality Status section below), a total
(cumulative) concentration estimate was made to ensure continued attainment of
those NAAQS. Background concentrations were documented based primarily on
moenitoring data obtained from the IS52 air quality monitoring station located in the

Bronx, New York, and the NYCDEP referenced guidance. (For those NAAQS
pollutants for which the area is designated nonattainment (see Regional Air

Quality Status section below)), no total concentration estimate was appropriate;
i.e., the only necessary criteria were for the project to ensure a net improvement in
air quality.) As seen in Table 3 below, the predicted 'Action’ impacts in
combination with existing {(background) air quality levels is below the applicable

standard for all NAAQS attainment air pollutants.® In addition, the predicted

*Action’ impacts reflect tower levels compared to the (current) 'No Action’ impacts
for the NAAQS nonattainment air pollutants.

Table 362

Action and No Action Impacts with
Background (Existing) Air Quality Levels

Maximum Modeled

Total .
Back- Value Difference
poliutant A\gz;g(g}ijng Standard | ground {Action -
Value No Action No Action No Action)
Action Action
NAAQS Nonattainment Pollutants
24-hr. 35 - 18 9 - - -9
PiM2.5
Annual i5 - 2 1 = - -1

61 In 2010, EPA adopted new, 1-hour standards for S0O2 and NO2Z. The final rulemaking for
the 1-hour S0O2 standard of 75 ppb (196 ug/m3) was published in the Federal Register on

June 22, 2010 {effective date of standard was August 23, 2010). The final rulemaking for
the 1-hour NO2 standard of 100 ppb (189 ug/m3) was published in the Federal Register on
February 9, 2010 (effective date of standard was April 12, 2010). In 2012, EPA adopted a
new annual standard for PM2.5. The finat rulemaking for this annual PM2.5 standard of 12

ug/m3 was published in the Federal Register on January 15, 2013 (effective date of
standard was March 18, 2013). Because the September 14, 2009 initial air quality
modeliing report preceded these standards, no information is available for this report
regarding compliance with them.

52 The units in Table 3 are ug/m3 - micrograms per cubic metars.
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NAAQS Attainment Pollutants

PM10 24-hr. 150 60 66 51 126 121 -5
1-hr. 10,000 3,550 1,483 473 5,033 4,025 -1,008

€0 8-hr. 40,000 2,250 334 162 2,644 2,482 -162
3-hr. 1,300 228 575 351 803 619 -184

502 24-hr. 365 123 243 172 686 295 -71

Annual 30 29 5 4 34 33 -1

MNOx Annual 100 56 21 16 77 72 -5

In light of the air quality demonstration that was documented through the
performance of the air quality models, as well as an examination of site-specific
information, there is insufficient evidence to show that the proposed emissions from
the A.]. Recycling facility cause or contribute to unhealthy air quality levels.
Furthermore, there is insufficient evidence to demonstrate that the proposed
emissions from the A.J. Recycling facility cause or contribute to degradation in local
air quality. Therefore, there is also insufficient evidence to conclude that any
emissions from the A.J. Recycling facility’s proposed modifications would contribute
to air quality impacts in a discriminatory manner on the basis of race, color, or
national origin.

Regional Air Quality Status

During the performance of the 2009 and 2010 air quality assessments for A.J.
Recycling, the facility was located in a regional area that was classified by EPA as
moderate non-attainment for the 1997 8-hour ozone standard and non-attainment for
the 1997 annual PM s standard. (On November 13, 2009, the regional area was aiso
designated non-attainment for the 2006 24-hour PM sstandard.) Under the Clean Air
Act (CAA), the State of New York is one of the northeastern states located within the
EPA’s designated Ozone Transport Region {OTR). States located within the OTR are
required to develop state implementation plans (SIPs) and implement control measures
for pollutants that form ozone. In addition, during this period, the regional area was
classified as attaining the NAAQS for NO,, 502, CO, and lead.

As part of the regional air guality review, OCR confirmed the current regional air quality
status with EPA’s Region 2 office. At this time, the Bronx is still designated moderate
non-attainment for the 1997 8-hour ozone standard. (Note, on May 21, 2012, the area
was aiso designated marginal non-attainment for the 2008 8-hour ozone standard.} For
PM2.5, however, the Bronx is part of an area that the EPA has redesignated to
attainment of the PM, s NAAQS. This redesignation was published in the Federal
Register on April 18, 2014, at 79 FR 21857 and was primarily based on air guality data
from the 2010 ~ 2012 period which show PM; s concentrations are meeting the
Standard. In fact, ambient air quality data recorded in the area since the 2007 ~ 2009
time period have been meeting the PMzsstandards. Along with the redesignation
request, New York State provided a “maintenance” plan, which demonstrates how the
area will continue to meet the standard. The plan also contains provisions for additional
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emission reductions in the unlikely event the area violates the PM: s standard in the
future,

B. ALLEGATION 2 -~ DSNY'S RENEWAL OF PERMITS FOR WTSS IN THE SOUTH
BRONX CONTRIBUTE TO THE CLUSTERING OF WTSS AND
DISPROPORTIONATE ENVIRONMENTAL AND PUBLIC HEALTH BURDENS IN
TWO PREDOMINATELY MINORITY COMMUNITY DISTRICTS WHILE
BENEFITING NEW YORK CITY'S PREDOMINANTLY WHITE COMMUNITY
DISTRICTS.%3

As previously stated, while OCR initially accepted the allegations against DSNY,
they were not extensively investigated because DSNY ceased to be a recipient in
2000. However, OCR requested and received additional information regarding
DSNY’s current permitting and reguiatory practices as well as some additional
information from DSNY concerning WTSs in Community Boards 1 and 2.

Additional Information Regarding DSNY WTS Siting and

Qperational Requirements

DSNY’s revised rules for the siting of new transfer stations are progressively more
stringent for areas of the City where there are currently relatively higher numbers
of transfer stations.® In particular, for the Bronx’s Community Board 2 in which
A.J. Recycling is located and which has a relatively high proportion of both industrial
land and transfer stations, the rules prohibit an increase in new transfer stations’
daily throughput capacity unless existing capacity is reduced elsewhere in the
district by the same amount; prohibit new transfer stations in light manufacturing
M1 zones; and require that any new transfer station be at least 600 feet from a
residence district, park, school, or hospital, and at least 400 feet from anather
transfer station.%®

In May 2004, DSNY promulgated final rules that imposed stricter operational
requirements regarding transfer stations, including those in Community Boards 1
and 2. These operational requirements include odor control equipment, negative
air pressure, and dust control measures, which affected four putrescible WTSs, five
Mixed C&D facilities, including A.J. Recycling, and five Fill Material Transfer Stations
located in Community Boards 1 & 2. In April 2005, DSNY promuigated final rules
governing the siting of transfer stations. The siting rules apply to new facilities,
while the prohibition on additional throughput capacity applies to existing facilities.
Under the new rules, DSNY does not entertain applications for new transfer station
facilities in certain areas of the City, including in Bronx Community Board 2. The
number of transfer stations in New York City and in the Bronx’s Community Boards
1 and 2 has declined considerably since 1998. A.J. Recycling is in an M3 district

83 Acceptance of Complaint letter from Anne Goode, Director, OCR, EPA to Commissioner
Kevin Farrell, Commissioner, DSNY. {October 25, 1999).

64 etter from Steven N. Brautigam, Assistant Commissicner, DSNY to Vicki Simans, Acting
Director, OCR, EPA at page 3. {(July 10, 2013).

55 Id.
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where residential uses are prohibited, so there is no residential community
immediately surrounding the A.J. Recycling facility. According to DSNY, the siting
and operating rules have reduced transfer station impacts on the surrounding
areas.s

DSNY amended its rules to establish more stringent operation and rmaintenance
requirements for existing and new transfer stations in 2005. These changes
included:

*  New requirements for tire-cleaning procedures and site paving to address the
problem of tracking dirt onto public roadways from the facitity.”

«  Facilities must install state-of-the art ventilation equipment to improve the
air exchange rate at putrescible transfer stations and help the escape of
odors. Al putrescible transfer stations must install odor control equipment to
neutralize odors rather than simply mask them with another scent,®

»  Facility owners are required to keep their drains clean and unclogged to
prevent leachate or wastewater runoff onto public roadways and minimize
the build-up of odor-causing residue.®

Alternatives to Waste Transfer Stations

DSNY has entered into a leng-term contract for the disposal of DSNY managed
Municipal Solid Waste (MSW) from the Bronx via the Waste Management Harlem
River Yard transfer station, which transports waste by rail to a landfill in Virginia.
This contract has eliminated the use of long-haul transfer trailers for DSNY
managed MSW from the Bronx, notably in Community Boards 1 and 2.7°

According to DSNY, the SWMP has fed to improvements in the environmental
conditions within Community Boards 1 and 2. For example, with the completion of
DSNY’s Marine Transfer Station on the North Shore of Queens, deliveries of
municipal solid waste from Queens are put it into containers for barge transport to
an intermodal rail facility in New Jersey or Staten Island.’t This shift to barge and
rail transport eliminates hundreds of truckloads per week of municipal solid waste
that currently depart from Queens and traverse the Bronx en route to transfer
and/or disposal facilities in New Jersey and New York State.”?

As previously noted, DSNY has contracted to construct a marine transfer station in
the East River at East 915t Street in Manhattan.”? When operational, the facility will

8 Sae id, at 4-5.
87 Gee id, at 3.
88 14,

89 Id.

70 See id. at 4.

71 Id.

72 1d,

73 Id.
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be able to accept commercial putrescible waste at night.”* As Manhattan has no
commercial waste transfer stations, DSNY anticipates that some of this commercial
putrescible waste is currently going to facilities in Bronx Community Boards 1 and
2, and therefore the diversion of such waste to this proposed DSNY facility is
expected to reduce commercial waste truck deliveries from Manhattan o
putrescible waste transfer stations in these districts.””

DSNY has implemented Best Available Retrofit Technology (BART) to its entire fleet
of diesel waste and recycling collection trucks, pursuant to Local Law 39 of 2005,
which has benefited the local environment near transfer stations used by DSNY,
including the Harlem River Yard faciiity in Bronx Community Board 1.76 Further,
DSNY states that the use of ultra-low sulfur diesel, which DSNY pioneered, has
resulted in a reduction in particulate matter emissions of 90% below 2006 model
year levels, and 98% below the levels of old, unregulated diesel trucks, to levels
comparable to emissions from compressed natural gas vehicles.””

Moreover, DSNY's vendor for waste and recycling collection trucks, (Waste
Management), has complied with Local Law 40 of 2005, which requires that non-
road diesel equipment used primarily in the City to implement a solid waste
disposal or recycling contract for the City of New York be retrofitted with BART.?8
According to DSNY, this has resulted in additional particulate matter emissions
reductions in Bronx District 2.7° As a result of these and other measures, DSNY
asserts that the level of fine particulate matter, or PM2.5, has declined in the Bronx
and in the rest of New York City to levels that now meet the NAAQS for this
poflutant.80

Letter of Agreement

In addition, OCR notes that on September 30, 2011, EPA Region 2 entered into a
Letter of Agreement (LOA)®! with NYSDEC to share information about the NYSDEC's
oversight of WTSs in the South Bronx, with particular attention to WTSs in
Community Boards 1 and 2. The LOA is a mutual agreement intended to provide
assurances to the residents of the South Bronx that there is appropriate oversight
of the WTS, including recycling and C&D facilities, in their community, and that
NYSDEC will provide pertinent information in this regard to EPA on a semi-annual
basis. The LOA ended in July 2014 and included language that it may be extended
if desired, by mutual agreement of the parties.

74 Id.

3 Id.

7% Id,

77 Id.

8 Id.

79 Id.

80 Id.

81 | OA signed by Joseph Martens, Commissioner, and Steven C, Russo, Deputy
Commissioner and General Counsel, NYSDEC and Judith Enck, U.S. EPA Region 2
Administrator, and Eric Schaaf, Regional Counsel of the U.S. EPA Region 2 (October 3,
2011).
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IXI. CONCLUSION

As stated above, while OCR initially accepted the permit renewal process resulting
in clustering of WTSs that have a disparate impact allegation against DSNY, that
allegation was no longer the focus of OCR’s inquiry after 2000 when DSNY ceased
to be a recipient. In addition, the allegation concerning the Triboro Fibers facility at
the 770 Barry Street location is now moot because this facility is no longer
operational. As previously discussed in this letter, OCR has determined that it is
closing the inquiry into the remaining allegations against the NYSDEC permitting of
the A.]. Recycling facility as there is insufficient evidence to conclude that any
emissions from the A.J. Recycling facility’s proposed modifications would contribute
to air quality impacts in a discriminatory manner on the basis of race, color, or
national origin. This determination is not intended and should not be construed to
cover any other issues that may exist and are not specifically addressed in this
Letter.

Although EPA is closing the subject administrative complaint with no determination
of discrimination in violation of Title VI of the Civil Rights Act of 1964, as specified
above, the Agency is committed to protecting the health and environment of all
communities, including the South Bronx. OCR is willing to provide technical
assistance regarding compliance with federal non-discrimination obligations to any
applicant for, or recipient of, federal finanical assistance. Accordingly, OCR will be
in contact with NYSDEC to discuss potential technical assistance opportunities.

Please note that the complainant, Congressman Serrano, may file a new complaint
if he or his constituents acquire evidence that DSNY has resumed receipt of EPA
federal financial assistance and future noncompliance concerns are identified. If
you have any questions, we encourage you to contact the EPA offices in Region 2 to
discuss this matter. Alternatively, if you have any questions about the civil rights
matter, please contact Brittany Martinez, Case Manager, OCR External Compliance
and Complaints Program, at (202) 564-0727.

Sincerely,

Bt
Velveta Gol\;htly Howell
Director

cc: Catherine McCabe, Deputy Regional Administrator
Rich Manna, Deputy Civil Rights Cfficial
EPA Region 2

Elise Packard, Associate General Counsel
EPA Civil Rights and Finance Law Office (2399A)
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April 22, 2016 CIVIL RIGHTS
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015-3430-0001-1742-8055 EPA OCR File No.: 10R-98-R2

Basil Seggos, Acting Commissioner

New York State Department of Environmental Conservation
625 Broadway, 14" Floor

Albany, New York 12233-1011

Kathryn Garcia, Commissioner

New York City Department of Sanitation
Central Correspondence Unit

346 Broadway, 10" Floor

New York, New York 10013

Re: Letter of Closure of Administrative Complaint

Dear Commissioners Seggos and Garcia:

This letter concerns the administrative complaint submitted to the U.S.
Environmental Protection Agency (EPA) Office of Civil Rights (OCR) by United States
Congressman José E. Serrano on behalf of his constituents in the South Bronx area
of New York City, dated May 26, 1998, supplemented on December 23, 1998, and
on May 16, 1999. The complaint alleges violations of Title VI of the Civil Rights Act
of 1964 (Title VI) as amended, 42 United States Code (U.S.C.) §§ 2000d to 2000d-
7, and EPA’s implementing regulations found at 42 U.S.C. Part 7, by the New York
State Department of Environmental Conservation (NYSDEC)! and the New York City
Department of Sanitation (DSNY).? This letter addresses the following allegations,
which were accepted by OCR against the NYSDEC and DSNY on March 11, 1999,
and October 25, 1999, respectively:?

Allegation 1 - NYSDEC's renewal of solid waste permits for the Triboro
Fibers facility on February 10, 1998, and renewal of a permit for the A.J.

! NYSDEC receives federal funds from EPA.

2 Formerly referred to as NYCDOS.

3 Acceptance of Complaint letter from Anne Goode, Director, OCR, EPA to Complainants,
NYSDEC (March 11, 1999). See also Acceptance of Complaint letter from Anne Goode,
Director, OCR, EPA to Commissioner Kevin Farrell, DSNY (October 25, 1999).

1
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Recycling facility on May 5, 1998, results in a discriminatory effect on
African Americans and Hispanics.®

Allegation 2 - DSNY’s renewal of permits for waste transfer stations (WTSs)
in the South Bronx contributes to the clustering of WTSs and
disproportionate environmental and public health burdens in two
predominantly minority community districts while benefiting New York City's
predominantly white community districts.®

As explained more fully below, OCR is closing this matter against NYSDEC as it
relates to the Triboro Fibers facility because the facility located at the 770 Barry
Street address location is no longer operational.

OCR is also closing the inquiry into the allegation against NYSDEC as it relates to
the permitting of the A.]. Recycling facility based on a number of considerations
including: reports submitted to NYSDEC reflecting the facility’s reduced contribution
to the degradation of regional air quality; special permit conditions and operational
changes that have occurred at the facility; and improvements to the general waste
management operations. Collectively, these factors show changes in the overall
circumstances since the complaint was filed.

Ultimately, there is insufficient evidence to show that the proposed emissions from
the A.J. Recycling facility cause or contribute to unhealthy air quality levels or cause
or contribute to degradation in local air quality. Accordingly, there is also
insufficient evidence to conclude that any emissions from the A.J. Recycling
facility’s proposed modifications would contribute to air guality impacts in a
discriminatory manner on the basis of race, color, or national origin.

In addition, OCR is closing its inquiry into the allegation relating to DSNY because it
has not been a recipient of EPA federal financial assistance since December 31,
2000.7

I. BACKGROUND
Complainants in this matter are a group identified as "Concerned Cltizens.” In a

letter dated May 26, 1998, Concerned Citizens submitted a Title VI complaint which
alleged that the residents living in the South Bronx communities were experiencing

4 The original accepted allegation incorrectly identified both facilities as receiving solid waste
permit renewals. The A.). Recycling facility did receive a solid waste permit, but Triboro
Fibers was a recyclables handling and recovery facility (RHRF). RHRFs are required to be
registered with {rather than permitted by) the NYSDEC. The original allegation did not
explain this distinction.

5 See footnote 3 above.

5 See footnote 3 above,

7 According to U.S. EPA’s Integrated Grant Management System Database, EPA Region 2
provided a grant to DSNY on September 29, 2000. The project ended on December 31,
2000. Notwithstanding this change in recipient status, this letter wili include information
about the allegations related {c DSNY.



discriminatory environmental and public health burdens due to the number of waste
transfer stations located in their communities.® Congressman Serrane, who
represents the 15™ Congressional District of New York in the Bronx, subsequently
provided OCR with supplemental information on behalf of his constituents.®

NYSDEC is a recipient of EPA financial assistance. It is empowered to conserve,
improve and protect New York state’s natural resources and environment and to
prevent, abate and control water, land and air poliution, in order to enhance the
health, safety and weifare of the people of the state and their overali economic and
social well-being.

NYSDEC regulates construction and demolition {(C&D) debris processing facilities
through permitting or registration.!? Facilities processing uncontaminated C&D
debris are registered, and facilities processing C&D debris that is contaminated
and/or commingled with other solid waste are permitted. NYSDEC regulates
recyclables handling and recovery facilities (RHRFs} solely through registration.
NYSDEC also issues permits statewide to WTSs that receive 12,500 tons (50,000
cubic yards) or more of household waste per year, and registers WTSs that receive
less than this amount per year.

NYSDEC regulates the A.]. Recyciing facility as a permitted C&D debris processing
facility. A.J. Recycling facility is located within an area zoned predominantly for
manufacturing purposes {M-1 and M-3). According to zoning records, A.J.
Recycling is surrounded by an industrial district for at least a quarter of a mite.
NYSDEC also regulated the Triboro Fibers facility as a registered RHRF.

As stated above, DSNY has not been a recipient of EPA federal financial assistance
since December 31, 2000. However, it is responsible for managing New York City’s
solid waste, which includes garbage and recycling collection, street cleaning, and
snow removal. Title 16, Chapter 4 of the Rules of the City of New York identifies
the rules and regulations promulgated by DSNY applicable to transfer stations,
including but not limited to C&D debris transfer stations, such as A.J. Recycling.
DSNY has promulgated general and specific regulations applicable to non-
putrescible solid WTSs, CRD debris transfer stations and fill material transfer
stations, putrescible solid waste transfer stations, and intermodal solid waste
container facilities (facilities served by rail or vessel transporting containerized solid
waste).

COMPLAINANT’S ALLEGATIONS AND SUPPORTING INFORMATION

The Concerned Citizens complaint named both DSNY and NYSDEC as respondents
because they issued construction and operation permits to the facilities.

8 Letter from Concerned Citizens to Jeanne M. Fox, EPA Regional Administrator, Region 2
(May 26, 1998).

? This information is discussed further below.

1 New York State regulations pertaining to solid waste management facilities, including
WTSs, C&D debris processing facilities, and RHRFs, are found in the New York Code of Rules
and Regulations Part 360.



Specifically, the complaint states that NYSDEC issued a renewal for the Triboro
Fibers facility and a permit for the A.J. Recycling facility within 180 calendar days
prior to the filing of the Title VI complaint.* In Congressman Serrano’s December
23, 1998 letter, he alleged that permitting actions by DSNY and NYSDEC were
specific discriminatory acts that occurred within 180 calendar days prior to the May
29, 1998 complaint filing.'?

The complaint asserts that there were over sixty waste facilities in Community
Boards 1 and 2,1? including approximately thirty-five WTSs, several sewage
treatment plants, a major bio-solids processing facility, numerous automotive
yvards, and metal finishing shops.* Additionally, the complaint states that the area
has more land zoned for M-3 usage (land reserved by the city for the most noxious
uses) than any other area in the city.3

The complaint further states that based on the 1990 U.S. Census, the district has a
total population of 581,053, of whom 342,897 (59.0%) are Hispanic and 199,808
(34.4%) are African American. The complaint also states that these minority
groups make up 95% of the Congressiona! District and that Community Board 1 has
a total population of 77,214, of whom 51,627 (66.9%) are Hispanic and 23,356
{30.5%) are African American. According to the complaint, Community Board 2
has a total population of 39,443, of whom 31,115 (78.9%) are Hispanic and 7,463
(9.7%)'® are African American,

Finally, the complaint outlines the alleged health impacts experienced by the
residents of the South Bronx, which include increases in:

asthma rates;
respiratory diseases;
pneumonia;
influenza; and
skin/breast cancer.?’

1 | atter from Congressman Jose E£. Serranc et a/. to Anne Goode, Director, OCR, EPA
{December 23, 1998). During the course of its investigation, OCR jearned that the Triboro
Fibers facility, which is a RHRF, was only registered with the state and was not permitted.
12 L etter from Concerned Citizens to Jeanne M. Fox, EPA Regional Administrator, Region 2
{May 26, 1998).

13 Community Boards 1 and 2 occupy the south-southwest tip of the Bronx, along the East
River from the outlet of the Hudson River to the outlet of the Bronx River. They inciude the
Port Morris, Mott Haven, Melrose, and Hunts Point neighborhoods.

14 Letter from Congressman Serrano to Anne Goode, Director, QCR, EPA (December 23,
1998).

15 Let)ter from Concerned Citizens to Jeanne M. Fox, EPA Regional Administrator, Region 2
(May 26, 1998),

18 According to the 1990 Census data, the percentage for African Americans in Community
Board 2 was 19%.

17 administrative Complaint supplement letter from Congressman Serrano te Ann Goode,
Director, OCR, EPA, page 4. (December 23, 1998).
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The compiaint cites statistics compiled in various studies conducted in the 1980s
and 1990s by the New York State Department of Heaith (NYSDOH), the United
Hospital Fund, and the Mount Sinai Medical Center, which describe the Hunts Point
and Mott Haven communities as suffering the highest hospitalization rates for
asthma in New York, as well as the United States.18

In addition, the complaint cites to: "1) a 1993 study depicting the asthma
hospitalization rate for children ages 0-17 years old in these communities was over
18 per 1,000 on average, more than three times the national rate for this age
group, and over twice the city rate; and 2) a 1998 health study conducted by the
Hunts Point Childhood Health Promotion Initiative and the NYSDOH that included
the responses of over 2,500 children attending three public schools in Hunts Point,
which found that over 21% of the children surveyed have asthma."?

EPA’s ACTIONS BETWEEN 1998 - 2009

When the waste transfer station issues were brought to EPA’s attention, the
community alleged it was suffering from air quality, traffic, litter, noise and other
impacts resulting from the proliferation of waste transfer stations in the South
Bronx. Maoreover, with the prospect of closing Staten Island’s Fresh Kills fandfill
(the nation’s largest at the time), the affected community was apprehensive about
the Fresh Kilis landfill ctosure exacerbating the conditions for the South Bronx. EPA
worked with the community on an ongoing basis to provide technical assistance on
waste management and air quality. For example, EPA Region 2 served in an
ombudsman role to channel community concerns to the appropriate city and state
agencies for action. EPA Region 2 also served on the City’s Fresh Kills Closure Task
Force and raised community concerns.

In November 1998, EPA Region 2 co-organized a National Environmental Justice
Advisory Committee (NEJAC) tour of waste transfer stations in New York City. Both
Congressman Serrano and Congresswoman Nydia Velazquez participated in the
event. In addition, Congressman Serrano secured $3.85 million in Special
Appropriations, which EPA used to provide a series of grants between 1999 and
2009 to the NYU School of Medicine and NYU's Wagner Graduate School of Public
Service. The funds were also used in the South Bronx for air monitoring studies,
human exposure studies at schools, Geographic Information Systems mapping and
community education and engagement.

As a result of EPA’s involvement in the South Bronx and similar impacted
communities, EPA published “Waste Transfer Stations: A Manual for Decision-
Making” in 2002.72¢ In publishing this document, EPA intended to help state and
local decision makers understand best practices for waste transfer station siting and

18 Administrative Complaint supplement letter from Congressman Serrano o Ann Goode,
Director, OCR, EPA, page 4 (December 23, 1998},

19 1d.

20 EPA’s Office of Solid Waste, meambers of the Solid Waste Association of Nerth America
Focus Group and the NEJAC Waste Transfer Station Working Group reviewed and provided
comments on this draft document.



operation. In the years since the complaint was filed, changes made by New York
City and the NYSDEC in planning, policy, regulatory and enforcement actions, as
further discussed in this letter, have improved environmental conditions in the
community in terms of waste transfer station impacts.

NYSDEC’'s COMMISSIONER POLICY 29

On March 19, 2003, NYSDEC issued Commissioner Policy 29 {(CP-29)},%* which
applies to C&D facilities. This policy provides guidance for incorporating
environmental justice concerns inte the NYSDEC’s environmental permit review
process and its application of the State Environmental Quality Review Act. The
policy also incorporates environmental justice concerns into some aspects of the
NYSDEC's enforcement program, grants program and public participation
provisions.

For example, upon initial receipt of a solid waste permit application or application to
increase the design capacity or tonnage allowed for management under an existing
permit, NYSDEC conducts a preliminary screen to identify whether the proposed
action is in or near a potential environmental justice area(s) and to determine
whether potential adverse environmental impacts relatéd to the proposed action are
likely to affect a potential environmental justice area(s).?? This determination is
made through the use of a geographic information system application that
examines the potential adverse environmental impacts on any census block groups
that have either low-income or mineority communities, each of which is defined in
CP-29.%* Those permit applications which possibly may have impacts on potential
environmental justice areas were subject to the procedural requirements contained
in CP-29.%* A common trait among those types of applications is the requirement
for the development of an enhanced public outreach pian to engage the public in a
dialogue on potential project impacts.®

DSNY’'s COMPREHENSIVE SOLID WASTE MANAGEMENT PLAN

In September 2006, DSNY submitted its Comprehensive Solid Waste Management
Plan (SWMP) to NYSDEC.?® According to DSNY, a key principle that guided the
development of the SWMP was to “treat each borough fairly;” i.e., that
responsibility for the City's waste management system should be allocated
equitably throughout the City, in each of the five boroughs.?” The SWMP called for
the establishment of four converted marine transfer stations (MTS) - two in

2 hitp://www.dec.ny.gov/regulations/36951.html.

22 Id.

3 Id.

24 1 atter with list of WTSs in Community Boards 1 and 2 in 1998 and 2013 from Kenneth B.
Brezner, P.E., Regional Materials Management Engineer, NYSDEC, Region 2 to Vicki Simons,
Acting Director, OCR, EPA {May 15, 2013).

25 Id.

2 |etter from Carl Johnson, Deputy Commissioner, NYDEC to Harry Szarpanski, P.E.,
Assistant Commissioner, DSNY {October 27, 20056).

7 http://wwwl.nyc.gov/assets/dsny/downloads/pdf/about/laws/swmp_exec_summary.pdf.
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Brookiyn, one in Queens, and one in Manhattan, as well as a truck-to-rail waste
transfer station in Staten Island - as key elements to support this principle.
NYSDEC approved the SWMP on October 27, 2006.2 With regard to
implementation of the SWMP, DSNY entered into a 20-year contract with Waste
Management, Inc. to deliver all Bronx refuse to the Harlem River Yards facility,
where it will be transported for final disposal outside of the City via rail.?®

Moreover, the SWMP, which NYSDEC approved, states that DSNY will improve
conditions at waste transfer stations, including thase in the South Bronx, by taking
actions identified in its SWMP, which include:

+ Implement more stringent operation and maintenance requirements, such as
restrictions on air emission from stationary equipment and non-road vehicles
and installation of state-of-the-art odor control equipment at all putrescible
transfer stations;

« Impose limitations on the siting of new solid waste transfer stations and the
expansion of existing facilities;

¢ Address truck traffic by conducting a feasibility study of redirecting truck
routes; and

¢ Redistribute/limit capacity in communities with greatest concentration of
transfer stations.

II. FACTUAL FINDINGS

EPA gathered information from NYSDEC and DSNY regarding the Triboro Fibers
facility and the A.J. Recycling facility, as well as information about overall changes
that have affected WTSs in New York City in recent years.

A. ALLEGATION 1 - NYSDEC’S RENEWAL OF SOLID WASTE PERMITS FOR THE
TRIBORO FIBERS FACILITY ON FEBRUARY 10, 1998, AND RENEWAL OF A
PERMIT FOR THE A.J. RECYCLING FACILITY ON MAY 5, 1998, RESULTS IN
A DISCRIMINATORY EFFECT ON AFRICAN AMERICANS AND HISPANICS.

Triboro Fibers Facility

The Triboro Fibers facility has not operated at the 770 Barry Street address since
September 10, 2003.3° NYSDEC provided OCR with the letter that described the
closure certification for the Triboro Fibers facility, which was a facility leased by
Triboro Fibers, Inc. to sort, recycle and ship newsprint and related paper
recyclables.

An NYSDEC inspection of the Triboro Fibers facility took place prior to April 29,
2003, which verified that there was no waste or recyclable material visible outside

28 1d.

23 Id.

3% |etter from Earth Tech Northeast, Inc. to Armand De Angelis, Division of Solid and
Hazardous Materials, Region 2, NYSDEC (July 10, 2003).
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the storage areas.3! This location is now occupied by a local food supplier,
Casablanca Commissary, Inc.3? NYSDEC conducted a final inspection on September
8, 2003, in order to determine compliance with the closure requirements of 6 CRR-
NY Part 360.33

Triboro Fibers Inc. requested that an environmental engineering consultant
company, Earth Tech Northeast, Inc., assist in completing the facility’s closure
certification. On June 3, 2003, Earth Tech Northeast, Inc. performed a closure
certification inspection of the facility and found no evidence of any remaining
recyclables.?

Because the Triboro Fibers facility at the 770 Barry Street location is no longer
operational, the allegation as to this facility is rendered moot. Accordingly, OCR is
administratively closing the portion of the complaint against NYSDEC involving
Triboro Fibers and will take no further action on it effective the date of this letter.

A.). Recycling Facility

As noted previously, NYDEC regulated A.J. Recycling as a permitted facility because
it processes C&D debris that is contaminated and/or commingled with other solid
waste,

A.l). Recycling Facility’'s Permit

OCR's ingquiry revealed that NYSDEC has made changes in its permit requirements
for C&D debris processing facilities, such as A.J. Recycling. Specifically, NYSDEC
requires that all processing, tipping, storage, compaction and related activity be
conducted in an enclosed or covered area.?® Moreover, the SWMP, which was
approved by NYSDEC, states that DSNY will address the siting of C&D facilities and
other waste facilities in the South Bronx community by meeting the stated goals of
its SWMP, which include:

31 Id.

32 hitp://www.ntyc.gov/html/doh/downloads/pdf/cdp/iicensed-commissaries-depots.pdf.

33 65 NYCRR 360-1.14{w). The requirements under this regulation include the following:
The owner or operator of apy active or inactive solid waste management facility
must, upon termination of use, properly close that facility and must monitor and
maintain such closure so as to minimize the need for further maintenance or
corrective actions and to prevent or remedy adverse environmental or health impacts
such as, but not limited to, contravention of surface water and groundwater quality
standards, gas migration, odors and vectors. Termination of use includes those
situations where a facility has not received solid waste for more than one year,
unless otherwise provided by permit, or if the permit has expired. Termination of use
also results from permit denial or order of the commissioner or of a court. Specific
closure measures which may also include corrective actions as specified in this Part
are subject to approval by the department.

34 | etter from Earth Tech Northeast, Inc. to Armand De Angelis, Division of Solid and

Hazardous Materials, Region 2, NYSDEC, (July 10, 2003).

356 NYCRR 360-11.4



« Expansion of barge and rail export of commercial waste;
» Redistribution of commercial waste flow;

e Minimizing truck trips associated with disposal of Manhattan’s commercial
waste; and

e Limiting siting of new facilities in communities with the greatest
cancentration of transfer stations.3®

OCR also learned that facilities possessing a Part 360 permit, including the A.J.
Recycling facility, must operate with special permit conditions.* These special
conditions, which were present in the A.J. Recycling facility’s 2011 permit, include,
hut are not limited to the following:

Except as provided in subparagraph (b) of this Special Condition, any
proposed change, inctuding but not limited to one that would (i) affect the
hours of facility operation; or (ii) increase the volume(s) or vary the type(s)
of any waste accepted at the facility; or (iii) increase the parking or queuing
of vehicles associated with the subject facility; or (iv) increase the physical
extent of the facility; or (v) increase the transportation, noise, odor, dust, or
other impact of the facility, requires prior written authorization from the
Department in the form of a permit or permit modification. No such change
is to be initiated unless and until first obtaining such permit or permit
modification. 8

There must be no on-street truck queuing in association with the operation of
the subject facility.?

Before changing the time that a facility processing or storage area would be
periodically cleared of material, as specified in Section 4.16 of the
Engineering Report cited in Special Condition 16, above, the Permittee must
request such change in writing and receive the Department’s written
authorization for such change.*®

DSNY has renewed the facility’s permit annually since 2003.*1 To obtain renewal,
the facility must remain in compliance with DSNY’s operating rules and with the
applicable regulations of the NYSDEC.** Renewal requires payment of a fee and

36 http://wwwil.nyc.qgov/assets/dsny/downioads/pdf/about/laws/swmp_exec_summary.pdf.
37 The New York State SWMP administers Part 360 permits, registrations, variances and
other permit-related determinations regarding the construction and operation of solid waste
management facilities. See also hitp://www.dec.ny.gov/chemical/8498.htmi.

38 A.). Recycling Inc., DEC Permit No. 2-6007-00137/00001 page 3 17. a (June 29, 2011).
39 Id. at 4. 24,

0 Id at 4. 27.

41 Letter from Steven N. Brautigam, Assistant Commissioner, DSNY to Vicki Simens, Acting
Director, OCR, EPA at page 2. (July 10, 2013).

42 1d.



submission of an annual report by a certified engineer that the facility complies with
applicable manufacturing district performance standards of NYC's Zoning
Resolution, which relate to noise, particulate matter, odor and enclosure.4?

As required by New York Code of Regulations, the A.J. Recycling facility is Jisted in
New York City's SWMP as one of the private facilities upon which the City/planning
unit relies to process commercial sector solid waste, including waste from
residential construction and renovation projects.*® Pursuant to DSNY’s authority
under the City Charter and Administrative Code, DSNY’s regulation involves regular
inspections (3-4 full inspections, plus several drive~by inspections per month).**
DSNY issued a permit modification in 2003 to allow A.J. Recycling to expand the
area of its facility by adding lots 340 and 342, which did not involve any increase in
storage or throughput volume or additional processing equipment.*¢ An
environmental review was conducted for the facility and a Negative Declaration was
issued in support of the finding that the expansion would not result in a significant
adverse environmental impact.*’

The A.). Recycling facility was granted a permit renewal on May 5, 1998, through
May 2003, which outlined a number of changes, including the authorization to
install @ sand interceptor and detention tank in a vacant lot.*® As listed below,
additional permit modifications include both operational changes and site
reconfigurations:

» On December 1, 2004, a monitor account was added. (This resulted in an
increase in NYSDEC inspections at the facility).*?

» On March 12, 2007, the facility added a misting system (misting system
increases dust control).>°

=  On June 29, 2011, the facility added a picking station, scale, and another lot
across the street. (The picking station increases recycling, the scale
addresses the Department of Transportation’s road weight restrictions and
the additional lot accommodates truck queuing).>!

43 Id.

“ Id. at 1-2.

45 Letter from Steven N. Brautigam, Assistant Commissioner, DSNY to Vicki Simons, Acting
Director, OCR at page 2, EPA. (July 10, 2013). Id. at 1.

46 Id.

7 Id.

48 parmit renewal letter from John 1. Ferguson, Regional Permit Administrator, NYSDEC,
Division of Environmental Permits, Region 2 Office to Paul D. Casowitz, Sive, Paget & Riesel,
{(May 5, 1998).

4% Email from Kenneth B. Brezner, P.E., Regional Materials Management Engineer, Region 2,
Division of Materials Management, NYSDEC to George Pavlou, Deputy Regional
Administrator, Region 2, EPA. (November 25, 2011).

50 rd.

51 Id.
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In 2009, DSNY reviewed an application to reconfigure the facility and authorized
the following:

» Add three lots across from the Faile Street address, to provide truck staging,
truck scales and waste truck queuing as part of facility operations. This
would improve the facility operations, and reduce the queuing of trucks on
local streets;>?

= Replace a diesei-powered screener with an electrical power screener which
will produce lower emissions. No increase in daily throughput volume was
requested. An environmental review of this proposed permit modification,
including a review of air quality impacts conducted by the City’s air quality
staff of the Department of Environmental Protection, found that it would not
result in significant adverse environmental impacts.>?

Lastly, OCR’s review of records for the A.J. Recycling facility included inspection
reports dating back to the mid-1990s to FY 2015, which show that there have been
no significant operating violations.

A.J. Recycling Facility’'s Effect on Air Quality

The complaint expressed concerns regarding the effect of facility operations on air
quality and health in the South Bronx. To assess the air quality effects of the Al
Recycling facility operations, EPA reviewed a detailed air quality analysis performed
by the facility’s consultant for the permit maodifications proposed in 2009-2010.

Specifically, OCR reviewed A.J. Recycling’s Air Quality Analysis reports, dated
September 14, 2009, and October 15, 2010 prepared by Galli Engineering, P.C. and
Sandstone Environmental Associates, Inc. Both documents were developed to
satisfy New York City’s Environmental Quality Review (CEQR) obligations as
outlined in the CEQR Technical Manual.

The CEQR is New York City’s “process for implementing the State of New York's
Environmental Quality Review Act {SEQRA), by which agencies of the City of New
York review proposed discretionary actions to identify and disclose the potential
effects those actions may have on the environment.”* Furthermore, "SEQRA
permits a local government to promulgate its own procedures, provided they are no
less protective of the environment, public participation, and judicial review than
provided for by the state rules.”>

52 Letter from Steven N. Brautigam, Assistant Commissicner, DSNY to Vicki Simons, Acting
Director, OCR, EPA at page 4. (July 10, 2013).

% Id.

54 City Environmental Quality Review Technical Manual, Revised May 2010, p. 1-1.

5 Id.
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The CEQR Technical Manual defines the criteria for proposed action conditions which
mandate air quality evaluations.”® The CEQR Technical Manual was adopted in
1991 and subsequently revised in 2001, 2010, 2012, and 2014. As part of the OCR
inquiry, OCR did not review each of the CEQR Technical Manuals or the associated
guidance documents to determine the operational compliance with the local
requirements or re-run the air guality models fo identify and confirm the accuracy
of the results. Each of the air models was used in general accordance with the
specifications outlined in the respective technical manual that was in effect at the
time of the performance.

As highlighted in Table 1 below, A.]. Recycling’s proposed modifications
satisfied two (2) of the proposed action conditions that resulted in the performance
of air quality evaluations for the site.

Table 15
CEQR Criteria for Scope of Work
Analysis
Criteria Proposed Action Conditions Required

Actions generating 100 or | The maximum number of additional NG
more peak-hour auto trips | vehicular trips in an hour would be 10,

Based on NYCDEP's current screening

procedures, the threshold volume of truck
Actions resulting in a trips wouid be tgta_l emissions equivalent to
substantial number of 2008 PM2.5 emissions from 12, 19, or 23 NG
diesel vehicle trips Heavy Duty Diesel Ve_h|c':les., depending on

the roadway type. This is higher than the

maximum hourly increment of 10 truck

trips.
Actions using fossil fuels No fossil fuel would be used for HVAC, No
for HVAC systems
?gﬁi;?iiéej:;t;nﬁitl;in 400 No sensitive uses are within 400 feet of the

. focations of the existing or proposed areas No
feet of a manufacturing or :
. - of operations.
processing facility
A_ctlc_ms resulting in any The facility would not generate odors. No
significant odors
Actions that would include | The facility would generate combustion
operation of manufacturing | pollutants from equipment used to process Yas
or processing facilities the waste,
56 Id.

57 Galll Engineering, P.C and Sandstone Environmental Associates, Inc.; AIR QUALITY
ANALYSIS, A.J. RECYCLING, INC., 325 Faile Street Bronx, NY 10474; September 14, 2009,
p.3.
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Non-point sources include fuel combustion
and fugitive dust emissions from trucks and
equipment on the site, as well as fugitive
dust ernissions from materials handling
such as tipping, foading, and transfer of
materials.

Actions that would create
non-point sources such as
particles from unpaved
surfaces and storage piles
(fugitive dust)

Yes

Although no state permits were required for the proposed actions, the total
emissions were calculated to determine the potential to emit (PTE)®® and contrasted
to the state and federal significant de minimis criteria to demonstrate conformance
with the State Implementation Plan {SIP). As a result, both documents were
subsequenily submitted to the NYSDEC as part of the facility’s engineering records.

The scope of the air quality analysis evaluated existing and background
concentrations for carbon monoxides (CO), nitrogen dioxide (NO), sulfur dioxide
(503), inhalable particulate matter (PMio, and PMa.s); calculated air emissions from
on-site vehicles and equipment for volatile organic compounds (VOC), CO, S0,
NOg, and PM (10 and 2.5); and modelled air emissions from on-site sources utilizing
AMS/EPA Regulatory Model (AERMOD). The modelled air concentrations were
compared to the National Ambient Air Quality Standards (NAAQS), as appropriate.

The 2009 and 2010 air quality analyses evaluated potential air impacts from a ‘No
Action’ versus ‘Action’ scenario associated with A.J. Recycling’s proposed physical
re~configuration and operational alterations, which were identified as folows:

+ Installation of a new picking station in the processing vard;

* An increase in the on-site storage capacity from 800 cubic yards to 1400
cubic yards;

» The addition of three property lots to contain one 2-story building, scales,
and relocated queuing area;

« The replacement of a diesel screener with an electric picking line;
The construction of a concrete pad for the picking station; and

« Rearrangement of on-site storage on existing lots.

The A.}. Recycling facility’s current and proposed operational and physical location
changes generated pollutants from equipment that processed the wastestream, and
non-point sources of fuel combustion from equipment and materials handling.®® No
analysis of poliutant concentrations from off-site truck traffic was included as part
of the evaluation, since the maximum hourly number of truck trips (26 truck trips
per hour) fell below the screening thresholds for CO and PM»;s. Similarly, due to
the non-putrescible nature of the wastestream, C&D debris, no analysis of odors
was completed.

3% 6 NYCRR Part 201.

> From Table 1 above: Non-point sources include fuel combustion and fugitive dust emissions
from trucks and equipment on the site, as well as fugitive dust emissions from materials
handling such as tipping, loading, and transfer of materials.
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The 2009 and 2010 air modelling reports were developed independently and in
accordance with applicable state and local requirements at the time of the
evaluations. The October 2010 air modelling report was performed in general
accordance with New York City's technical requirements and guidance documents
and appears to be generally consistent with EPA’s modelling guidelines. Due to the
replacement of the diesel-powered screener with an electric picking station, the
emissions under the proposed ‘Action’ scenario were lower than the emissions
under the ‘No Action’ scenaric. See Table 2 below. On-site equipment
contributed to the majority of the pollutant emissions of CO, SO,, and nitrogen
oxides (NOx}. These results additionally stated that the material handling process
{(e.g., storage piles) contributed to the PMi and PMa.s emissions.

Table 25°
No Action v. Action Scenarios
Ng Action Action Difference
Carbon Monoxide
On-site trucks 0.13 0.15 0.02
On-site equipment 1.40 1.23 -0.17
Piles 0.00 0.00 0.00
Total 1.53 1.38 -0.15
volatile Organic Compounds
On-site trucks 0.02 0.02 0.00
Cn-site equipment 0.54 0.51 -0.04
Piles 0.00 0.00 0.00
Total 0.57 0.53 -0.04
Sulfur Dioxide
On-site trucks 0.00 0.00 0.0
On-site equipment 1.85 1.77 -0.09
Piles 0.00 0.00 0.00
Total 1.86 1.77 -0.09
Nitrogen Oxides
On-site trucks 0.17 0.20 0.03
On-site equipment 8.00 7.60 -0.40
Piles 0.00 0.00 0.00
Total 8.17 7.80 -0.37
PM10
On-site trucks 0.02 G.06 0.04
On-site equipment 2.73 2.65 -0.08
Piles 3.18 3.06 -0.12
Total 5.93 5.77 -0.186

50 The units in Table 2 are tons/year. The No Action and Action Scenarios represent A.J,
Recycling’s operations before and after the proposed physical re-configuration and
operational alterations, respectively. The difference in emissions between these two
scenarios is shown in the last column. Note that ail numbers are rounded to two decimal
points.
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PM2.5

On-site trucks 0.00 0.00 .00
On-site equipment 0.44 0.36 -0.08
piles 0.47 0.46 -0.01
Total 0.91 0.82 -0.09

Based on the QOctober 2010 air quality assessment report, the ‘Action’ scenario is

projected to result in lower air concentrations than the {current) ‘No Action’

scenario for all pollutants (i.e., there will be an improvement in air quality). See
Table 3 below. For those NAAQS poliutants for which the area is designated
attainment (see Regional Air Quality Status section below), a total
(cumnulative) concentration estimate was made to ensure continued attainment of
those NAAQS. Background concentrations were documented based primarily on
monitoring data obtained from the 1S52 air quality monitoring station located in the

Bronx, New York, and the NYCDEP referenced guidance. (For those NAAQS
pollutants for which the area is designated nonattainment (see Regional Air

Quality Status section below)), no total concentration estimate was appropriate;
i.e., the only necessary criteria were for the project to ensure a net improvement in
air quality.) As seen in Table 3 below, the predicted ‘Action’ impacts in
combination with existing (background) air quality levels is below the applicable

standard for all NAAQS attainment air poliutants.®! In addition, the predicted

‘Action’ impacts reflect lower levels compared to the {current) *No Action’ impacts
for the NAAQS nonattainment air pollutants.

Tabhle 362

Action and No Action Impacts with
Background (Existing) Air Quality Levels

Maximum Modeled

Averaging Back- Value Total Difference
Pollutant Period Standard | ground N " {Action -
Value 0 : o : No Action)
Action Action Action Action
NAAQS Nonattainment Pollutants
24-hr. 35 -- i8 9 - -- -9
PM2.5
Annual 15 - 2 1 -- - -1

51 In 2010, EPA adopied new, 1-hour standards for SC2 and NO2. The final rulemaking for
the 1-hour 502 standard of 75 ppb (196 ug/m3) was published in the Federal Register on
June 22, 2010 (effective date of standard was August 23, 2010). The final rulemaking for
the 1-hour NOZ standard of 100 ppb (189 ug/m3) was published in the Federal Register on
February 9, 2010 (effective date of standard was Aprii 12, 2010). In 2012, EPA adopted a
new anrnual standard for PM2.5. The final rulemaking for this annual PM2.5 standard of 12

ug/m3 was published in the Federal Register on January 15, 2013 {effective date of
standard was March 18, 2013). Because the September 14, 2009 initial air quality
modelling report preceded these standards, no information is available for this report
regarding compliance with them.

62 The units in Table 3 are ug/m3 - micrograms per cubic meters.
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NAARS Attainment Poliutants

PM10 24-hr. 150 60 66 &l 126 121 -5
1-hr. 10,000 3,550 1,483 475 2,033 4,625 -1,008
o B-hr. 40,000 2,290 354 152 2,644 2,482 -162
3-hr. 1,300 228 575 351 303 619 -184

502 24-hr. 365 123 243 172 686 295 -7l

Annual 80 28 5 4 34 33 -1

NOx Annual 100 55 23 16 77 72 -5

In light of the air quality demonstration that was documented through the
performance of the air quality models, as well as an examination of site-specific
information, there is insufficient evidence to show that the proposed emissions from
the A.]. Recycling facility cause or contribute to unhealthy air quality levels.
Furthermore, there is insufficient evidence to demonstrate that the proposed
emissions from the A.J. Recycling facility cause or contribute to degradation in local
air quality. Therefore, there is also insufficient evidence to conclude that any
emissions from the A.J. Recycling facility’s proposed maodifications would contribute
to air quality impacts in a discriminatory manner on the basis of race, color, or
national origin.

Regional Air Quality Status

During the performance of the 2009 and 2010 air quality assessments for A.J.
Recycling, the facility was located in a regional area that was classified by EPA as
moderate non-attainment for the 1997 8-hour ozone standard and non-attainment for
the 1997 annual PM; 5 standard. (On November 13, 2009, the regional area was also
designated non-attainment for the 2006 24-hour PM; s standard.) Under the Clean Air
Act (CAA), the State of New York is one of the northeastern states located within the
EPA’s designated Ozone Transport Region {OTR). States located within the OTR are
required to develop state implementation plans (SIPs) and implement control measures
for pollutants that form ozone. In addition, during this period, the regional area was
classified as attaining the NAAQS for NOz, SO2, CO, and lead.

As part of the regional air quality review, OCR confirmed the current regional air quality
status with EPA’s Region 2 office. At this time, the Bronx is still designated moderate
non-attainment for the 1997 8-hour ozone standard. (Note, on May 21, 2012, the area
was also designated marginal non-attainment for the 2008 8-hour ozone standard.) For
PM2.5, however, the Bronx is part of an area that the EPA has redesignated to
attainment of the PMa.s NAAQS. This redesignation was published in the Federal
Register on April 18, 2014, at 79 FR 21857 and was primarily based on air quality data
from the 2010 - 2012 period which show PMa s concentrations are meeting the
Standard. In fact, ambient air quality data recorded in the area since the 2007 ~ 2009
time period have been meeting the PMzsstandards. Along with the redesignation
request, New York State provided a “maintenance” plan, which demonstrates how the
area will continue to meet the standard. The plan also contains provisions for additional
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emission reductions in the unlikely event the area violates the PM; s standard in the
future.

B. ALLEGATION 2 - DSNY’s RENEWAL OF PERMITS FOR WTSS IN THE SOUTH
BRONX CONTRIBUTE TO THE CLUSTERING OF WTSS AND
DISPROPORTIONATE ENVIRONMENTAL AND PUBLIC HEALTH BURDENS IN
TWO PREDOMINATELY MINORITY COMMUNITY DISTRICTS WHILE
BENEFITING NEW YORK CITY'S PREDOMINANTLY WHITE COMMUNITY
DISTRICTS.®3

As previously stated, while OCR initially accepted the allegations against DSNY,
they were not extensively investigated because DSNY ceased to be a recipient in
2000. However, OCR requested and received additional information regarding
DSNY’s current permitting and regulatory practices as well as some additional
information from DSNY concerning WTSs in Community Boards 1 and 2.

Additional Information Regarding DSNY WTS Siting and
Operational Requirements

DSNY’s revised rules for the siting of new transfer stations are progressively more
stringent for areas of the City where there are currently relatively higher numbers
of transfer stations.%* In particular, for the Bronx’s Community Board 2 in which
A.). Recycling is located and which has a relatively high proportion of both industrial
tand and transfer stations, the rules prohibit an increase in new transfer stations’
daily throughput capacity unless existing capacity is reduced elsewhere in the
district by the same amount; prohibit new transfer stations in light manufacturing
M1 zones; and require that any new transfer station be at least 600 feet from a
residence district, park, school, or hospital, and at least 400 feet from another
transfer station.®

In May 2004, DSNY promulgated final rules that imposed stricter operational
requirements regarding transfer stations, including those in Community Boards 1
and 2. These operational requirements include odor control equipment, negative
air pressure, and dust control measures, which affected four putrescible WTSs, five
Mixed C&D facilities, including A.J. Recycling, and five Filt Material Transfer Stations
located in Community Boards 1 & 2. In April 2005, DSNY promulgated final rules
governing the siting of transfer stations. The siting rules apply to new facilities,
while the prohibition on additional throughput capacity applies to existing facilities.
Under the new rules, DSNY does not entertain applications for new transfer station
facilities in certain areas of the City, including in Bronx Community Board 2. The
number of transfer stations in New York City and in the Bronx’s Community Boards
1 and 2 has declined considerably since 1998. A.lJ. Recycling is in an M3 district

83 Acceptance of Complaint letter from Anne Goode, Director, OCR, EPA to Commissicner
Kevin Farrell, Commissioner, DSNY. (October 25, 1999).

8 | atter from Steven N. Brautigam, Assistant Commissioner, DSNY to Vicki Simons, Acting
Director, OCR, EPA at page 3. (July 10, 2013).

55 Id.
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where residential uses are prohibited, so there is no residential community
immediately surrcunding the A.J. Recycling facility. According to DSNY, the siting
and operating rules have reduced transfer station impacts on the surrounding
areas.®®

DSNY amended its rules to establish more stringent operation and maintenance
requirements for existing and new transfer stations in 2005. These changes
included:

~ New requirements for tire-cleaning procedures and site paving to address the
problem of tracking dirt onto public roadways from the facility.®’

» Facilities must install state-of-the art ventilation equipment to improve the
air exchange rate at putrescible transfer stations and help the escape of
odors. All putrescible transfer stations must install odor control eguipment to
neutratize odors rather than simply mask them with another scent.®8

« Facility owners are required to keep their drains clean and unclogged to
prevent leachate or wastewater runoff onto public roadways and minimize
the build-up of odor-causing residue.®’

Alternatives to Waste Transfer Stations

DSNY has entered into a long-term contract for the disposal of DSNY managed
Municipal Solid Waste (MSW) from the Bronx via the Waste Management Harlem
River Yard transfer station, which transporis waste by rail to a landfill in Virginia.
This contract has eliminated the use of long-haul transfer trailers for DSNY
managed MSW from the Bronx, notably in Community Boards 1 and 2.7°

According to DSNY, the SWMP has led to improvements in the environmental
conditions within Community Boards 1 and 2. For example, with the completion of
DSNY’s Marine Transfer Station on the North Shore of Queens, deliveries of
municipal solid waste from Queens are put it into containers for barge transport to
an intermodal rail facility in New Jersey or Staten Island.”* This shift to barge and
rail transport eliminates hundreds of truckloads per week of municipal solid waste
that currently depart from Queens and traverse the Bronx en route to transfer
and/or disposal facilities in New Jersey and New York State.”

As previously noted, DSNY has contracted to construct a marine transfer station in
the East River at East 91% Street in Manhattan.”®> When operational, the facility will

5 See id, at 4-5,
&7 See id. at 3.
63 I¢f,

69 Id.

70 See jid, at 4.
71 1d.

72 Id.

3 1d.
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be able to accept commercial putrescible waste at night.”* As Manhattan has no
commercial waste transfer stations, DSNY anticipates that some of this commercial
putrescible waste is currently going to facilities in Bronx Community Boards 1 and
2, and therefore the diversion of such waste to this proposed DSNY facility is
expected to reduce commercial waste truck deliveries from Manhattan to
putrescible waste transfer stations in these districts.”

DSNY has impiemented Best Available Retrofit Technology (BART) to its entire fleet
of diesel waste and recycling collection trucks, pursuant to Local Law 39 of 2005,
which has benefited the local environment near transfer stations used by DSNY,
including the Harlem River Yard facility in Bronx Community Board 1.7¢ Further,
DSNY states that the use of ultra-low sulfur diesel, which DSNY pioneered, has
resulted in a reduction in particulate matier emissions of 80% below 2006 model
year leveis, and 98% below the levels of old, unregulated diesel trucks, to levels
comparable to emissions from compressed natural gas vehicles.””

Moreover, DSNY’s vendor for waste and recycling collection trucks, (Waste
Management), has complied with Local Law 40 of 2005, which requires that non-
road diesel equipment used primarily in the City to implement a solid waste
disposal or recycling contract for the City of New York be retrofitted with BART.”®
According to DSNY, this has resuited in additional particulate matter emissions
reductions in Bronx District 2.7° As a result of these and other measures, DSNY
asserts that the level of fine particulate matter, or PM2.5, has declined in the Bronx
and in the rest of New York City to levels that now meet the NAAQS for this
pollutant.®®

Letter of Agreement

In addition, OCR notes that on September 30, 2011, EPA Region 2 entered into a
Letter of Agreement (L.OA)®! with NYSDEC to share information about the NYSDEC's
oversight of WTSs in the South Bronx, with particular attention to WTSs in
Community Boards 1 and 2. The LOA is a mutual agreement intended to provide
assurances to the residents of the South Bronx that there is appropriate oversight
of the WTS, including recycling and C&D facilities, in their community, and that
NYSDEC will provide pertinent information in this regard to EPA on a semi-annual
basis. The LOA ended in July 2014 and included language that it may be extended
if desired, by mutua! agreement of the parties.

74 Jd,

75 Id.

76 Id.

77 Id.

8 1d,

% Id.

80 Id.

81 | OA signed by Joseph Martens, Commissioner, and Steven C. Russc, Deputy
Commissioner and General Counsel, NYSDEC and Judith Enck, U.S. EPA Region 2
Administrator, and Eric Schaaf, Regional Counsel of the U.S. EPA Region 2 (October 3,
2011).
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II1. CONCLUSION

As stated above, while QOCR initially accepted the permit renewal process resulting
in clustering of WTSs that have a disparate impact atlegation against DSNY, that
alfegation was no longer the focus of OCR's inquiry after 2000 when DSNY ceased
to be a recipient. In addition, the allegation concerning the Triboro Fibers facility at
the 770 Barry Street location is now moot because this facility is no longer
operational. As previously discussed in this letter, OCR has determined that it is
closing the inquiry into the remaining allegations against the NYSDEC permitting of
the A.J. Recycling facility as there is insufficient evidence to conclude that any
emissions from the A.J. Recycling facility’s proposed maodifications would contribute
to air quality impacts in a discriminatory manner on the basis of race, color, or
national origin. This determination is not intended and should not be construed to
cover any other issues that may exist and are not specifically addressed in this
Letter.

Although EPA is closing the subject administrative complaint with no determination
of discrimination in violation of Title VI of the Civil Rights Act of 1964, as specified
above, the Agency is committed to protecting the health and environment of all
communities, including the South Bronx. OCR is willing to provide technical
assistance regarding compliance with federal non-discrimination obligations to any
applicant for, or recipient of, federal finanical assistance. Accordingly, OCR will be
in contact with NYSDEC to discuss potential technical assistance opportunities.

Please note that the complainant, Congressman Serrano, may file a new complaint
if he or his constituents acquire evidence that DSNY has resumed receipt of EPA
federal financial assistance and future noncompliance concerns are identified, If
you have any questions, we encourage you to contact the EPA offices in Region 2 to
discuss this matter. Alternatively, if you have any questions about the civil rights
matter, please contact Brittany Martinez, Case Manager, OCR External Compliance
and Complaints Program, at (202) 564-0727.

Sincerety, |

(. , N 7 1" e
Velveta oliiht[y—l-!oweil
Director

cc: Catherine McCabe, Deputy Regional Administrator
Rich Manna, Deputy Civil Rights Official
EPA Region 2

Elise Packard, Associate General Counsel
EPA Civil Rights and Finance Law Office (2399A)
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RETURN RECEIPT REQUESTED In Reply Refer To:
Certified Mail #: 7015 0640 0006 0350 7107 EPA File No: 11R-12-R6

De Berry, Texas 75639-2751

Re: Rejection of Administrative Complaint

Please be advised of the rejection of your administrative complaint filed with the U.S.
Department of Housing and Urban Development on June 24, 2011, and subsequently
referred to the U.S. Environmental Protection Agency (EPA), Office of Civil Rights
(OCR) on July 13, 2012. The complaint is rejected as of the date of this letter.

Your complaint alleged race discrimination by the Texas Railroad Commission due to its
approval of an amended permit for a Salt Water Waste Disposal Well
After careful consideration, the OCR rejected the complaint for investigation because the
two allegations therein were untimely filed and did not meet the jurisdictional
requirements described in EPA’s nondiscrimination regulations. 40 Code of Federal
Regulations (C.F.R.), Part 7.

Pursuant to the EPA’s nondiscrimination regulations, the OCR conducts a preliminary
review of administrative complaints for acceptance, rejection, or referral to the
appropriate agency. See 40 C.F.R. § 7.120(d) (1). For a complaint to be accepted for
investigation, the complaint must meet the jurisdictional requirements described in the
EPA’s nondiscrimination regulations. First, the complaint must be in writing. See 40
C.F.R. § 7.120(b) (1). Second, the complaint must describe an alleged discriminatory act
that, if true, may violate the EPA’s nondiscrimination regulations (i.e., an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). See 40
C.F.R. § 7.120(b) (1). Third, the complaint must be filed within 180 calendar days of the
alleged discriminatory act. See 40 C.F.R. § 7.120(b) (2). Finally, the complaint must be

Internet Address (URL) « http.//www epa gov
Recycled/Recyclable * Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act, See 40 C.F.R. § 7.15.

The Allegations

Your complaint alleged that the Texas Railroad Commission (TRRC) discriminated
against the African American community of Panola County, Texas. Specifically, you
alleged that the African American community suffered discrimination because: (1) TRRC
permitted EXCO Resources, Inc. to operate a commercial Saltwater Waste Disposal site
in Panola County; and (2) TRRC had been negligent in enforcing regulatory standards at
disposal sites in the African American community.

Allegation (1)

In a letter to you dated January 10, 2013, the OCR rejected the first allegation concerning
TRRC’s permitting decision due to timeliness. The TRRC denied your motion for
rehearing of the granting of the permit application on October 12, 2010. Your complaint
was not filed until June 24, 201 1. Because you did not describe a discriminatory act that
occurred within 180 days of the filing of the complaint, OCR rejected that allegation.

Allegation (2)

In the letter referenced above, the OCR also explained it was not able to identify
sufficient information in the complaint, or the accompanying affidavit, to conduct a
preliminary review of your second allegation that TRRC discriminated against African
Americans in Panola County by failing to enforce regulatory standards at disposal sites in
their community, and requested that you submit additional information to support that
allegation.

In response to the OCR’s request, you forwarded a letter that had been submitted to the
EPA Regional Office in Dallas, Texas, on February 19, 2013. The forwarded letter
alleged, as the second discriminatory act, that a faulty Superfund assessment was
conducted on December 4, 2010. Allegations under Title VI are considered timely if filed
within 180 days of the alleged discriminatory act. The complaint was filed on June 24,
2011, which is outside of the 180-day filing requirement for the alleged trigger event
conducted on December 4, 2010. As you did not provide any information relating to an
alleged discriminatory action that eccurred within 180 days of filing the complaint and
considering the passage of time between the alleged discriminatory act and that date, your
second claim is also rejected for investigation.



If you feel that the circumstances have changed and that you have current concerns, or
additional information raising an allegation of discrimination that OCR should consider,
you may wish to file a new complaint. Please feel free to contact Samuel Peterson of the
OCR’s External Compliance Program by telephone at (202) 564-5393, or via e-mail at
peterson. samuel(@epa.gov, if you have any questions.

MO

Elise Packard
Associate General Counsel
Civii Rights and Finance Law Office

Samuel Coleman

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 6

Sincerely,

A ) ; i wl
&ﬂn&fdly/%w{,/
Velvetd Golightly-Howell

Director
Office of Civil Rights
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Certified Mail #: 7015 0640 0006 0305 7114 EPA File No: 11R-12-R6

Mr. Lindil Fowler

Acting Executive Director
Texas Railroad Commission
1700 North Congress Avenue
Austin, Texas 78711-1496

Re: Rejection of Administrative Complaint

Dear Mr. Fowler:

Please be advised of the rejection of an administrative complaint filed with the U.S.
Department of Housing and Urban Development on June 24, 2011, and subsequently
referred to the U.S. Environmental Protection Agency (EPA) Office of Civil Rights
(OCR) on July 13, 2012. The complaint is rejected as of the date of this letter.

The subject complaint alleged discrimination on the basis of race (i.e., African American)
by the Texas Railroad Commission due to its approval of an amended permit for a Salt
Water Waste Disposal Well near the complainant’s home. After careful consideration, the
OCR rejected the complaint for investigation because the two allegations therein were
untimely filed and did not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulations. 40 Code of Federal Regulations (C.F.R.), Part 7.

Pursuant to the EPA’s nondiscrimination regulations, the OCR conducts a preliminary
review of administrative complaints for acceptance, rejection, or referral to the
appropriate agency. See 40 C.F.R. § 7.120(d) (1). For a complaint to be accepted for
investigation, the complaint must meet the jurisdictional requirements described in the
EPA’s nondiscrimination regulations. First, the complaint must be in writing. See 40
C.F.R. § 7.120(b) (1). Second, the complaint must describe an alleged discriminatory act
that, if true, may violate the EPA’s nondiscrimination regulations (i.e., an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). See 40
C.F.R. § 7.120(b) (1). Third, the complaint must be filed within 180 calendar days of the
alleged discriminatory act. See 40 C.F.R. § 7.120(b) (2). Finally, the complaint must be
filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.

Internet Address (URL) = http //www epa.gov
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Lindil Fowler Page 2

The Allegations

The complaint alleged that the Texas Railroad Commission (TRRC) discriminated
against the African American community of Panola County, Texas. Specifically, the
complainant alleged that the African American community suffered discrimination
because: (1} TRRC permitted EXCO Resources, Inc. to operate a commercial Saltwater
Waste Disposal site in Panola County; and (2) TRRC had been negligent in enforcing
regulatory standards at disposal sites in the African American community.

Allegation (1)

In a letter to the complainant dated January 10, 2013, the OCR rejected the first
aliegation concerning TRRC’s permitting decision due to timeliness. The TRRC denied
the complainant’s motion for rehearing of the granting of the permit application on
October 12, 2010. The complaint was not filed until June 24, 2011. Because the
complaint did not describe a discriminatory act that occurred within 180 days of the filing
of the complaint, OCR rejected the referenced allegation.

Allegation (2)

In the letter referenced above, the OCR also explained it was not able to identify
sufficient information in the complaint, or the accompanying affidavit, to conduct a
preliminary review of the second allegation that TRRC discriminated against African
Americans in Panola County by failing to enforce regulatory standards at disposal sites in
their community, and requested that the complainant submit additional information to
support that allegation.

In response to the OCR’s request, the complainant forwarded a letter that had been
submitted to the EPA Regional Office in Dallas, Texas, on February 19, 2013. The
forwarded letter alleged, as the second discriminatory act, that a faulty Superfund
assessment was conducted on December 4, 2010, Allegations under Title VI are
considered timely if filed within 180 days of the alleged discriminatory act. The
complaint was filed on June 24, 2011, which is outside of the 180-day filing requirement
for the alleged trigger event conducted on December 4, 2010. As the complainant did not
provide any information relating to an alleged discriminatory action that occurred within
180 days of filing the complaint, the OCR also rejected the second allegation for
mvestigation.



Lindil Fowter

Page 3

If you have any questions, please contact Samuel Peterson of the OCR’s External
Compliance Program by telephone at (202) 564-5393, or by e-mail at
peterson.samuel@epa.gov.

cC:

Elise Packard
Associate General Counsel
Civil Rights and Finance Law Office

Samuel Coleman

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 6

Sincerely,

o

el

Velveta Golighly-Howell
Director
Office of General Council
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Waller County Commissioners Court
836 Austin Suite 203
Hempstead, TX 77445-4672

Re: Rejection of Administrative Complaint No. 13R-13-R6

Dear Commissioners Amsler, Pokluda, Barnett and Kitzman and Judge Beckendorff:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
Office of Civil Rights (OCR) is rejecting, without prejudice, the administrative
complaint, No. 13R-13-R6, filed against the Texas Commission on Environmental
Quality (TCEQ) received on August 12, 2013. The EPA is rejecting the allegations
against the Waller County Commissioners Court found in the same complaint. The
complaint generally alleges that the respondents violated Title VI of the Civil Rights Act
of 1964, as amended 42 U.S.C. 2000d ef seq, and the EPA’s nondiscrimination
regulations found at 40 C.F.R Part 7.

Pursuant to the EPA's nondiscrimination administrative regulations, the OCR
conducts a preliminary review of administrative complaints for acceptance, rejection, or
referral to the appropriate Agency. (See 40 C.F.R. § 7.120(d)(1).) For a complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA's nondiscrimination regulations. First, the complaint must be in
writing. (See 40 C.F.R. § 7.120(b)(1).) Second, the complaint must describe an alleged
discriminatory act that, if true, may violate the EPA's nondiscrimination regulations (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, the complaint must be filed within 180 calendar days of the alleged
discriminatory act. (See 40C.F.R. §7.120(b)(2).) Finally, the complaint must be filed
against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. (See 40 C.F.R. § 7.15.) For your reference, we have
enclosed a copy of the EPA's nondiscrimination regulations.

The OCR is rejecting, without prejudice, the following allegation for
investigation:



(1) The TCEQ’s approval of a registration application that will allow for the
construction and operation of a transfer station located at the Pintail
Landfill had a disparate impact on the minority community residents of
Hempstead.

In general, the OCR will “dismiss complaints without prejudice if the issues
raised in the complaint are the subject of either ongoing administrative permit appeals or
litigation in Federal or state court because the outcome of such permit appeals or
litigation could affect the circumstances surrounding the complaint and any investigation
that OCR may conduct.” (65 Fed. Reg. 39673)

On March 20, 2013 the City of Hempstead filed suit against Waller County in
state court seeking to enjoin Resolution 2013-001, due to various deficiencies in the
resolution. This case, City of Hempstead v. Waller County, et. al., (Case No. 13-03-
21872), is ongoing as of the date of this letter. Given that this litigation could affect the
circumstances surrounding a potential investigation involving TCEQ, the OCR is
rejecting this allegation without prejudice.

The complaint can be refiled for jurisdictional review within sixty (60) calendar
days of the conclusion of the litigation. However, if “the state court reviewed evidence
presented by both parties and issued a decision, then OCR may consider the outcome of
the court's proceedings to determine if they inform OCR's decision making process.” See
65 Fed. Reg. 39673.

The OCR is rejecting the following allegation for investigation because does not
meet the EPA’s jurisdictional requirements:

(2) Waller County’s adoption of an ordinance and licensing agreement with
Pintail Landfill, LLC, allowing a municipal solid waste landfill and
transfer station to be located within Hempstead’s extraterritorial
jurisdiction discriminated against the minority residents of Hempstead.

This allegation does not meet the EPA’s jurisdictional requirements because the
Waller County Commissioners Court is not a recipient of the EPA’s financial assistance.
Thus, this allegation does not meet EPA’s jurisdictional criteria, regardless of the
ongoing litigation, and the OCR is rejecting it for investigation.

If you have questions regarding this letter, please contact Jerett Yan at (202) 564-
3113, or via e-mail at yan.jerett(@epa.gov.

Sincerely,

Velveta Golightly-Howell
Director




Enclosures

cC:

Kenneth Redden, Acting Assistant General Counsel
Civil Rights and Finance Law Office (MC 2399A)

Samuel Coleman
Deputy Civil Rights Official
U.S. EPA Region VI

Deanna Jang
Chief, Federal Coordination and Compliance Section
U.S. Department of Justice, Civil Rights Division

Bryan Greene
Acting Assistant Secretary for Fair Housing and Equal Opportunity
U.S. Department of Housing and Urban Development

Camille M. Hazeur
Director, Office of Civil Rights
U.S. Department of Transportation

Megan Mack
Officer for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7004-1160-0002-3622-9711 EPA File No.: 13R-13-R6

Mr. Steve McCraw

Director, Texas Department of Public Safety
P O Box 4087

Austin, Texas 78773-0001

Re: Rejection of Administrative Complaint No. 13R-13-R6

Dear Director McCraw:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
Office of Civil Rights (OCR) is rejecting, without prejudice, the administrative
complaint, No. 13R-13-Ré6, filed against the Texas Commission on Environmental
Quality (TCEQ) received on August 12, 2013. The EPA is rejecting the allegations
against the Waller County Commissioners Court found in the same complaint. The
complaint generally alleges that the respondents violated Title VI of the Civil Rights Act
of 1964, as amended 42 U.S.C. 2000d et seq, and the EPA’s nondiscrimination
regulations found at 40 C.F.R Part 7.

Pursuant to the EPA's nondiscrimination administrative regulations, the OCR
conducts a preliminary review of administrative complaints for acceptance, rejection, or
referral to the appropriate Agency. (See 40 C.F.R. § 7.120(d)(1).) For a complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA's nondiscrimination regulations. First, the complaint must be in
writing. (See 40 C.F.R. § 7.120(b)(1).) Second, the complaint must describe an alleged
discriminatory act that, if true, may violate the EPA's nondiscrimination regulations (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, the complaint must be filed within 180 calendar days of the alleged
discriminatory act. (See 40C.F.R. §7.120(b)(2).) Finally, the complaint must be filed
against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. (See 40 C.F.R. § 7.15.) For your reference, we have
enclosed a copy of the EPA's nondiscrimination regulations.



The OCR is rejecting, without prejudice, the following allegation for
investigation:

(1) The TCEQ’s approval of a registration application that will allow for the
construction and operation of a transfer station located at the Pintail
Landfill had a disparate impact on the minority community residents of
Hempstead.

In general, the OCR will “dismiss complaints without prejudice if the issues
raised in the complaint are the subject of either ongoing administrative permit appeals or
litigation in Federal or state court because the outcome of such permit appeals or
litigation could affect the circumstances surrounding the complaint and any investigation
that OCR may conduct.” (65 Fed. Reg. 39673)

On March 20, 2013 the City of Hempstead filed suit against Waller County in
state court seeking to enjoin Resolution 2013-001, due to various deficiencies in the
resolution. This case, City of Hempstead v. Waller County, et. al., (Case No. 13-03-
21872), is ongoing as of the date of this letter. Given that this litigation could affect the
circumstances surrounding a potential investigation involving TCEQ, the OCR is
rejecting this allegation without prejudice.

The complaint can be refiled for jurisdictional review within sixty (60) calendar
days of the conclusion of the litigation. However, if “the state court reviewed evidence
presented by both parties and issued a decision, then OCR may consider the outcome of
the court's proceedings to determine if they inform OCR's decision making process.” See
65 Fed. Reg. 39673.

The OCR is rejecting the following allegation for investigation because does not
meet the EPA’s jurisdictional requirements:

2) Waller County’s adoption of an ordinance and licensing agreement with
Pintail Landfill, LLC, allowing a municipal solid waste landfill and
transfer station to be located within Hempstead’s extraterritorial
jurisdiction discriminated against the minority residents of Hempstead.

This allegation does not meet the EPA’s jurisdictional requirements because the
Waller County Commissioners Court is not a recipient of the EPA’s financial assistance.
Thus, this allegation does not meet EPA’s jurisdictional criteria, regardless of the
ongoing litigation, and the OCR is rejecting it for investigation.



If you have questions regarding this letter, please contact Jerett Yan at (202) 564-
3113, or via e-mail at yan.jerett@epa.gov.

Sincerely,
At boc o
Velveta Golightly-Howell
Director
Enclosures
ce: Kenneth Redden, Acting Assistant General Counsel

Civil Rights and Finance Law Office (MC 2399A)

Samuel Coleman
Deputy Civil Rights Official
U.S. EPA Region VI

Deanna Jang
Chief, Federal Coordination and Compliance Section
U.S. Department of Justice, Civil Rights Division

Bryan Greene
Acting Assistant Secretary for Fair Housing and Equal Opportunity
U.S. Department of Housing and Urban Development

Camille M. Hazeur
Director, Office of Civil Rights
U.S. Department of Transportation

Megan Mack
Officer for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
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Return Receipt Requested In Reply Refer to:
Certified Mail# 7004-1160-0002-3622-9728 EPA File No. 13R-13-R6

Mr. Art Pertille

Olson & Olson LLP
Wortham Tower, Ste 600
2727 Allen Parkway
Houston, TX 77019-2133

Re: Rejection of Administrative Complaint No. 13R-13-R6

Dear Mr. Pertille:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA) Office
of Civil Rights (OCR) is rejecting, without prejudice, the administrative complaint, No.
13R-13-R6, filed against the Texas Commission on Environmental Quality (TCEQ)
received on August 12, 2013. The EPA is rejecting the allegations against the Waller
County Commissioners Court found in the same complaint. The complaint generally
alleges that the respondents violated Title VI of the Civil Rights Act of 1964, as amended
42 U.S.C. 2000d et seq, and the EPA’s nondiscrimination regulations found at 40 C.F.R
Part 7.

Pursuant to the EPA's nondiscrimination administrative regulations, the OCR conducts a
preliminary review of administrative complaints for acceptance, rejection, or referral to
the appropriate Agency. (See 40 C.F.R. § 7.120(d)(1).) For a complaint to be accepted
for investigation, the complaint must meet the jurisdictional requirements described in the
EPA's nondiscrimination regulations. First, the complaint must be in writing. (See 40
C.F.R. § 7.120(b)(1).) Second, the complaint must describe an alleged discriminatory act
that, if true, may violate the EPA's nondiscrimination regulations (i.c., an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d. Third,
the complaint must be filed within 180 calendar days of the alleged discriminatory act.
(See 40C.F.R. §7.120(b)(2).) Finally, the complaint must be filed against an applicant
for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. (See 40 C.F.R. § 7.15.) For your reference, we have enclosed a copy
of the EPA's nondiscrimination regulations.

The OCR is rejecting, without prejudice, the following allegation for investigation:



(1) The TCEQ’s approval of a registration application that will allow for the
construction and operation of a transfer station located at the Pintail
Landfill had a disparate impact on the minority community residents of
Hempstead.

In general, the OCR will “dismiss complaints without prejudice if the issues raised in the
complaint are the subject of either ongoing administrative permit appeals or litigation in
Federal or state court because the outcome of such permit appeals or litigation could
affect the circumstances surrounding the complaint and any investigation that OCR may
conduct.” (65 Fed. Reg. 39673)

On March 20, 2013 the City of Hempstead filed suit against Waller County in state court
seeking to enjoin Resolution 2013-001, due to various deficiencies in the resolution. This
case, City of Hempstead v. Waller County, et. al., (Case No. 13-03-21872), is ongoing as
of the date of this letter. Given that this litigation could affect the circumstances
surrounding a potential investigation involving TCEQ, the OCR is rejecting this
allegation without prejudice.

The complaint can be refiled for jurisdictional review within sixty (60) calendar days of
the conclusion of the litigation. However, if “the state court reviewed evidence presented
by both parties and issued a decision, then OCR may consider the outcome of the court's
proceedings to determine if they inform OCR's decision making process.” See 65 Fed.
Reg. 39673.

The OCR is rejecting the following allegation for investigation because does not meet the
EPA’s jurisdictional requirements:

(2) Waller County’s adoption of an ordinance and licensing agreement with
Pintail Landfill, LLC, allowing a municipal solid waste landfill and
transfer station to be located within Hempstead’s extraterritorial
jurisdiction discriminated against the minority residents of Hempstead.

This allegation does not meet the EPA’s jurisdictional requirements because the Waller
County Commissioners Court is not a recipient of the EPA’s financial assistance. Thus,
this allegation does not meet EPA’s jurisdictional criteria, regardless of the ongoing
litigation, and the OCR is rejecting it for investigation.



If you have questions regarding this letter, please contact Jerett Yan at (202) 564-3113, or
via e-mail at yan.jerett@epa.gov.

Sincerely,

mr}hﬂﬂﬁ%% {

Velveta Golightly-Howell
Director

Enclosures

oe: Kenneth Redden, Acting Assistant General Counsel
Civil Rights and Finance Law Office (MC 2399A)

Samuel Coleman
Deputy Civil Rights Official
U.S. EPA Region VI

Deanna Jang
Chief, Federal Coordination and Compliance Section
U.S. Department of Justice, Civil Rights Division

Bryan Greene
Acting Assistant Secretary for Fair Housing and Equal Opportunity
U.S. Department of Housing and Urban Development

Camille M. Hazeur
Director, Office of Civil Rights
U.S. Department of Transportation

Megan Mack
Officer for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7004-1160-0002-3622-9735 EPA File No.: 13R-13-R6

Mr. Brian Shaw

Chairman, Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Re: Rejection of Administrative Complaint No. 13R-13-R6

Dear Chairman Shaw:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
Office of Civil Rights (OCR) is rejecting, without prejudice, the administrative
complaint, No. 13R-13-R6, filed against the Texas Commission on Environmental
Quality (TCEQ) received on August 12, 2013. The EPA is rejecting the allegations
against the Waller County Commissioners Court found in the same complaint. The
complaint generally alleges that the respondents violated Title VI of the Civil Rights Act
of 1964, as amended 42 U.S.C. 2000d ef seq, and the EPA’s nondiscrimination
regulations found at 40 C.F.R Part 7.

Pursuant to the EPA's nondiscrimination administrative regulations, the OCR
conducts a preliminary review of administrative complaints for acceptance, rejection, or
referral to the appropriate Agency. (See 40 C.F.R. § 7.120(d)(1).) For a complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA's nondiscrimination regulations. First, the complaint must be in
writing. (See 40 C.F.R. § 7.120(b)(1).) Second, the complaint must describe an alleged
discriminatory act that, if true, may violate the EPA's nondiscrimination regulations (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, the complaint must be filed within 180 calendar days of the alleged
discriminatory act. (See 40C.F.R. §7.120(b)(2).) Finally, the complaint must be filed
against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. (See 40 C.F.R. § 7.15.) For your reference, we have
enclosed a copy of the EPA's nondiscrimination regulations.



The OCR is rejecting, without prejudice, the following allegation for
investigation:

(1) The TCEQ’s approval of a registration application that will allow for the
construction and operation of a transfer station located at the Pintail
Landfill had a disparate impact on the minority community residents of
Hempstead.

In general, the OCR will “dismiss complaints without prejudice if the issues
raised in the complaint are the subject of either ongoing administrative permit appeals or
litigation in Federal or state court because the outcome of such permit appeals or
litigation could affect the circumstances surrounding the complaint and any investigation
that OCR may conduct.” (65 Fed. Reg. 39673)

On March 20, 2013 the City of Hempstead filed suit against Waller County in
state court seeking to enjoin Resolution 2013-001, due to various deficiencies in the
resolution. This case, City of Hempstead v. Waller County, et. al., (Case No. 13-03-
21872), is ongoing as of the date of this letter. Given that this litigation could affect the
circumstances surrounding a potential investigation involving TCEQ, the OCR is
rejecting this allegation without prejudice.

The complaint can be refiled for jurisdictional review within sixty (60) calendar
days of the conclusion of the litigation. However, if “the state court reviewed evidence
presented by both parties and issued a decision, then OCR may consider the outcome of
the court's proceedings to determine if they inform OCR's decision making process.” See
65 Fed. Reg. 39673.

The OCR is rejecting the following allegation for investigation because does not
meet the EPA’s jurisdictional requirements:

(2) Waller County’s adoption of an ordinance and licensing agreement with
Pintail Landfill, LLC, allowing a municipal solid waste landfill and
transfer station to be located within Hempstead’s extraterritorial
jurisdiction discriminated against the minority residents of Hempstead.

This allegation does not meet the EPA’s jurisdictional requirements because the
Waller County Commissioners Court is not a recipient of the EPA’s financial assistance.
Thus, this allegation does not meet EPA’s jurisdictional criteria, regardless of the
ongoing litigation, and the OCR is rejecting it for investigation.



If you have questions regarding this letter, please contact Jerett Yan at (202) 564-

3113, or via e-mail at yan.jerett{@epa.gov.

Sincerely,

Ml

Velveta Goligh

y-Howell
Director
Enclosures
ce: Kenneth Redden, Acting Assistant General Counsel

Civil Rights and Finance Law Office (MC 2399A)

Samuel Coleman
Deputy Civil Rights Official
U.S. EPA Region VI

Deanna Jang
Chief, Federal Coordination and Compliance Section
U.S. Department of Justice, Civil Rights Division

Bryan Greene
Acting Assistant Secretary for Fair Housing and Equal Opportunity
U.S. Department of Housing and Urban Development

Camille M. Hazeur
Director, Office of Civil Rights
U.S. Department of Transportation

Megan Mack
Officer for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
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Return Receipt Requested In Reply Refer to:
Certified Mail#:7004-1160-0002-3622-9704 EPA File No. 13R-13-R6

Mr. Ted Houghton

Chair, Texas Transportation Commission
125 East 11th St.

Austin, Texas 78701

Re: Rejection of Administrative Complaint No. 13R-13-R6

Dear Commissioner Houghton:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
Office of Civil Rights (OCR) is rejecting, without prejudice, the administrative
complaint, No. 13R-13-R6, filed against the Texas Commission on Environmental
Quality (TCEQ) received on August 12, 2013. The EPA is rejecting the allegations
against the Waller County Commissioners Court found in the same complaint. The
complaint generally alleges that the respondents violated Title VI of the Civil Rights Act
of 1964, as amended 42 U.S.C. 2000d ef seq, and the EPA’s nondiscrimination
regulations found at 40 C.F.R Part 7.

Pursuant to the EPA's nondiscrimination administrative regulations, the OCR
conducts a preliminary review of administrative complaints for acceptance, rejection, or
referral to the appropriate Agency. (See 40 C.F.R. § 7.120(d)(1).) For a complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA's nondiscrimination regulations. First, the complaint must be in
writing. (See 40 C.F.R. § 7.120(b)(1).) Second, the complaint must describe an alleged
discriminatory act that, if true, may violate the EPA's nondiscrimination regulations (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, the complaint must be filed within 180 calendar days of the alleged
discriminatory act. (See 40C.F.R. §7.120(b)(2).) Finally, the complaint must be filed
against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. (See 40 C.F.R. § 7.15.) For your reference, we have
enclosed a copy of the EPA's nondiscrimination regulations.

The OCR is rejecting, without prejudice, the following allegation for
investigation:



(1) The TCEQ’s approval of a registration application that will allow for the
construction and operation of a transfer station located at the Pintail
Landfill had a disparate impact on the minority community residents of
Hempstead.

In general, the OCR will “dismiss complaints without prejudice if the issues
raised in the complaint are the subject of either ongoing administrative permit appeals or
litigation in Federal or state court because the outcome of such permit appeals or
litigation could affect the circumstances surrounding the complaint and any investigation
that OCR may conduct.” (65 Fed. Reg. 39673)

On March 20, 2013 the City of Hempstead filed suit against Waller County in
state court seeking to enjoin Resolution 2013-001, due to various deficiencies in the
resolution. This case, City of Hempstead v. Waller County, et. al., (Case No. 13-03-
21872), is ongoing as of the date of this letter. Given that this litigation could affect the
circumstances surrounding a potential investigation involving TCEQ, the OCR is
rejecting this allegation without prejudice.

The complaint can be refiled for jurisdictional review within sixty (60) calendar
days of the conclusion of the litigation. However, if “the state court reviewed evidence
presented by both parties and issued a decision, then OCR may consider the outcome of

the court's proceedings to determine if they inform OCR's decision making process.” See
65 Fed. Reg. 39673.

The OCR is rejecting the following allegation for investigation because does not
meet the EPA’s jurisdictional requirements:

(2) Waller County’s adoption of an ordinance and licensing agreement with
Pintail Landfill, LLC, allowing a municipal solid waste landfill and
transfer station to be located within Hempstead’s extraterritorial
jurisdiction discriminated against the minority residents of Hempstead.

This allegation does not meet the EPA’s jurisdictional requirements because the
Waller County Commissioners Court is not a recipient of the EPA’s financial assistance.
Thus, this allegation does not meet EPA’s jurisdictional criteria, regardless of the
ongoing litigation, and the OCR is rejecting it for investigation.



If you have questions regarding this letter, please contact Jerett Yan at (202) 564-

3113, or via e-mail at yan.jerett{@epa.gov.

Sincerely,
Velveta iolj ghtly-Howell
Director

Enclosures

ce: Kenneth Redden, Acting Assistant General Counsel

Civil Rights and Finance Law Office (MC 2399A)

Samuel Coleman
Deputy Civil Rights Official
US EPA Region VI

Deanna Jang
Chief, Federal Coordination and Compliance Section
US Department of Justice, Civil Rights Division

Bryan Greene
Acting Assistant Secretary for Fair Housing and Equal Opportunity
US Department of Housing and Urban Development

Camille M. Hazeur
Director, Office of Civil Rights
US Department of Transportation

Megan Mack
Officer for Civil Rights and Civil Liberties
US Department of Homeland Security
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 1520 0002 0019 3011 EPA File No: 14R-13-R4

Brooksville, Florida 34601

Re: Rejection of Administrative Complaint

On July 24, 2013, the U.S. Environmental Protection Agency (EPA), Office of Civil Rights
(OCR) received your administrative complaint alleging that the City of Brooksville, Florida’s
Community Development Department (CDD) discriminated against members of the African
American community by denying them participation in the City of Brooksville Brownfields
Program (BBP). After careful review, the OCR has concluded that it cannot accept your
administrative complaint for investigation because it does not meet the jurisdictional
requirements described in EPA’s nondiscrimination regulation found at 40 C.F.R. Part 7.
Accordingly, OCR is closing this case as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, OCR conducts a preliminary review of
discrimination complaints to determine acceptance, rejection, or referral. 40 C.F.R.

§ 7.120(d)(1). To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in the EPA’s nondiscrimination regulation. First, the complaint must be
in writing. 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged discriminatory act that, if
true, may violate the EPA’s nondiscrimination regulation (i.e. an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). /d. Third, it must be filed within 180
days of the alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against
an applicant for, or recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

The information offered in your complaint did not provide the OCR with sufficient information
to complete the review needed to determine whether the four jurisdictional requirements are met.
40 C.F.R. § 7.120. Most recently in letters dated March 17, 2016; May 11, 2016; and June 8,
2016; and in a phone call July 14, 2016, we sought clarification about your complaint.
Specifically, the OCR requested that you provide the following information:
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September 29, 2016
OFFICE OF
CIVIL RIGHTS
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 1520 0002 0019 2922 EPA File No. 14R-13-R4

Ms. Jennene Norman-Vacha
City Manager

City of Brooksville, Florida
201 Howell Avenue
Brooksville, FL 34601-2041

Re: Rejection of Administrative Complaint

Dear Ms. Norman-Vacha:

On July 24, 2013, the U.S. Environmental Protection Agency (EPA), Office of Civil
Rights (OCR) received an administrative complaint alleging that the City of Brooksville,
Florida’s Community Development Department (CDD) discriminated against members
of the African American community by denying them participation in the City of
Brooksville Brownfields Program (BBP). After careful review, the OCR has concluded
that it cannot accept the administrative complaint for investigation because it does not
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation
found at 40 C.F.R. Part 7. Accordingly, OCR is closing this case as of the date of this
letter.

Pursuant to EPA’s nondiscrimination regulation, OCR conducts a preliminary review of
discrimination complaints to determine acceptance, rejection, or referral. 40 C.F.R.

§ 7.120(d)(1). To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in the EPA’s nondiscrimination regulation. First, the complaint
must be in writing. 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged
discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, it must be filed within 180 days of the alleged discriminatory act. 40 C.F.R. §
7.120(b)(2). Finally, it must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. 40 C.F.R. § 7.15.

The information offered in the complaint did not provide the OCR with sufficient
information to complete the review needed to determine whether the four jurisdictional
requirements are met. 40 C.F.R. § 7.120. Most recently in letters dated March 17, 2016;
May 11, 2016; and June 8, 2016; and in a phone call July 14, 2016, we sought
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Ms. Jennene Norman-Vaca Page 2

clarification about the complaint. Specifically, the OCR requested that the complainant
provide the following information:

1. Detailed information describing the actions of the City of Brooksville and
how these actions prevented or denied African Americans participation in the
EPA-assisted Brooksville Brownfields program.

2. The date(s) that these alleged discriminatory acts occurred.

However, OCR has not received a response to any of these requests. On July 28, 2016,
OCR emailed a Final Request for Clarification letter to the complainant requesting that
the complainant provide OCR with the needed information within fifteen (15) calendar
days of the receipt of that request. Because the complainant failed to provide the
requested information and there is insufficient information in the record to evaluate
jurisdiction, OCR. must reject the complaint.

If you have any questions about this correspondence, please contact Samuel Peterson,
Case Manager, at (202) 564-5393, by e-mail at peterson.samuel(@iepa.gov or by mail at
U.S. EPA Office of Civil Rights, (Mail Code 1201A), 1200 Pennsylvania Avenue, NW,
Washington, D.C. 20460.

Sincerely,

Lilian S. Dorka
Acting Director
Office of Civil Rights

ce: FElise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Kenneth Lapierre

Assistant Regional Administrator
Deputy Civil Rights Official,
U.S. EPA Region 4
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7004-1160-0002-3622-8851 EPA File No: 16R-13-R5

Decatur, IL 62521

RE: Rejection of Administrative Complaint

R € Frivac)

On December 11,2013, the U.S. Environmental Protection Agency (EPA)
received your administrative complaint. In your complaint, you alleged that the Archer
Daniels Midland Company (ADM) discriminated against you by denying you the
opportunity to interview for a position that you had applied for because of your age, race,
and gender. You also stated that ADM retaliated against you due to past litigation about
discriminatory practices and thus violated the EPA’s nondiscrimination regulations found
at40 C.FR. Part 7.

Pursuant to the EPA’s nondiscrimination regulations, the Office of Civil Rights
(OCR) conducts a preliminary review of discrimination complaints to determine
acceptance, rcjection, or referral (See 40 C.F.R. § 7.120(d) (1)). Fora complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA’s Part 7 regulations (nondiscrimination regulations).

First, the complaint must be in writing. Second, the complaint must describe an
alleged discriminatory act that, if true, would violate the EPA’s nondiscrimination
regulations (i.e., an alleged discriminatory act based on race, color, national origin, sex,
or disability). Third, the complaint must be filed within 180 days of the alleged
discriminatory act. Finally, the complaint must be filed against an applicant for, or
recipient of, EPA assistance that allegedly committed the discriminatory act. For your
reference, a copy of the EPA’s nondiscrimination regulations is enclosed.

After careful consideration by OCR, the EPA cannot accept your allegations for
investigation because they do not meet the jurisdictional requirements required by the
EPA’s nondiscrimination regulations. The EPA concluded that the allegations described
in the complaint do not meet the EPA’s jurisdictional requirements because the Archer

~ Daniels Midland Company is not a current recipient of EPA assistance. Pursuant to its
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nondiscrimination regulations, the EPA finds that it lacks legal jurisdiction to investigate
your complaint further and is rejecting the complaint on this basis.

If you have questions regarding this letter, please contact Ericka Farrell of the
OCR External Compliance Program at (202) 564-0717, or via electronic mail at
farrell.ericka@epa.gov.

Sincerely,

{ -" r—h""\\‘ ’. "-.;

Mﬂ& Uﬂu’
Velveta Golightly-Howell
Director

Office of Civil Rights
Enclosure

ec: Ken Redden, Acting Associate General Counsel
Civil Rights and Finance Law Office (MC 2399A)

Bharat Mathur, Deputy Civil Rights Official
EPA Region 5 (MC R-19J)

Aaron Price
EPA Region 5 (MC C-14))
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Return Receipt Requested . In Reply Refer to:
Certified Mail#: 7004-1160-0002-3622-8868 EPA File No.: 16R-13-R5

Patricia A. Woertz

Chief Executive Officer

Arthur Daniels Midland Company
4666 Faries Parkway

Decatur, 1L 62526-5630

RE: REJECTION OF ADMINISTRATIVE COMPLAINT

Dear Ms. Woertz:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA)
received an administrative complaint on December 11, 2013, alleging that the Archer
Daniels Midland Company (ADM) violated Title VI of the Civil Rights Act of 1964, as
amended, and the EPA’s nondiscrimination regulations found at 40 C.F.R Part 7.

Pursuant to the EPA’s nondiscrimination regulations, the Office of Civil Rights
(OCR) conducts a preliminary review of discrimination complaints to determine
acceptance, rejection, or referral (See 40 C.F.R. § 7.120(d)(1)). For a complaint to be
accepted for investigation, the complaint must meet the jurisdictional requirements
described in the EPA’s Part 7 regulations (nondiscrimination regulations).

First, the complaint must be in writing. Second, the complaint must describe an
alleged discriminatory act that, if true, would violate the EPA’s nondiscrimination
regulations (i.e., an alleged discriminatory act based on race, color, national origin, sex,
or disability). Third, the complaint must be filed within 180 days of the alleged
discriminatory act. Finally, the complaint must be filed against an applicant for, or
recipient of, EPA assistance that allegedly committed the discriminatory act. For your
reference, a copy of the EPA’s nondiscrimination regulations is enclosed.

The OCR has concluded that the allegations described in the complaint do not
meet the EPA’s jurisdictional requirements because the Archer Daniels Midland
Company is not a current recipient of EPA assistance. Pursuant to our nondiscrimination
regulations, the EPA finds that it lacks legal jurisdiction to investigate this complaint
further and is rejecting the complaint on this basis.
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[f you have questions regarding this letter, please contact Ericka Farrell of the

OCR External Compliance Program at (202) 564-0717, or via electronic mail at
farrell.ericka@epa.gov.

Sincerely,

Velveta Golightly-Howell
Director
Office of Civil Rights

Enclosure

CC:

Ken Redden, Acting Associate General Counsel
Civil Rights and Finance Law Office (MC 2399A)

Bharat Mathur, Deputy Civil Rights Official
EPA Region 5 (MC R-19J)

Aaron Price
EPA Region 5 (MC C-14J)





